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THE COURT: We have three cases here this 
morning, all civil rights actions, for LaBonte, 
Studley and Holup against Members of the Parole 
Board, 

MR. WILZNER; That's correct, your Honor, 

THE COURT: Right? 

MR, WIZNER: If it please the Court, ay name 
is Stephen Wizner and I and Mary Keller are the 
attorneys for the petitioners in this action. 

At this time, your Honor, I would like to 
introduce to the Court Philip Kunsberg, whom you 
have met before, and move his admission pursuant 


to Local Rule 26. He will be examining, with the 


Court's permission, the witnesses in this case. 


Mr. Kunsberg has previously appeared before 
your Honor in the Manderville matter. Miss Keller 
and 1, of course, will be here to supervise hin. 

THE COURT: Granted. 

MR, WIZNER: Thank you, your Honor. 

MR. KUNSBERG: Your Honor, I would request a 
few moments to finish entering the exhibits. 

THE COURT: Very well. 

Who is with you? 

MR. O'NEILL: Mr. Toohey. He's an Assistant 


Attorney General - Cornelius Francis Toohey. 


(Whereupon, the following exhibits were 
marked full exhibits: ) 

(Plaintiffs’ Exhibit 1: Transcript of 
Thomas LaBonte. ) 

(Plaintiffs' Exhibit 2: Transcript of 
Howard Studley.) 

(Plaintiffs' Exhibit 3: Transcript of 
Michael Holup.) 

(Plaintiffs' Exhibit 4° Statement of 
Organization and Procedures, State of Connecticut 
Board of Parole.) 

(Plaintiffs' Exhibit 5: Letter to Mr, Gates 


from Mr. LaBonte dated 1/26/75.) 


(Plaintiffs' Exhibit 6: Statement of Reasons 


Re H, Studley dated 1/9/75.) 

(Plaintiffs' Exhibit 7: Addendum to H, 
Studley's Progress Report, dated 1/29/74.) 

(Plaintiffs' Exhibit 8: Letter to Mr, Gates 
from H, Studley dated 1/31/74.) 

(Plaintiffs' Exhivit 9: Letter to Board of 
Parole from H. Studley dated 5/2/73.) 

(Plaintiffs' Exhibit 10: FBI record of 
Michael Holup.) 

(Plaintiffs' Exhibit 11: Progress Report of 


Michael Holup, dated 12/11/70.) 
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(Plaintiffs' Exhibit 12: Progress Report of 
Michael Holup dated 5/15/75.) 

(Plaintiffs' Exhibit 13: Board of Parole 
Statement of Reasons Re M, Holup, dated 11/12/74.) 

MR. O'NELLL: Your Honor, before we start, 
we had two probably minor problems: 

I'm sure that when Mr. Wizner brought this 
action he called the Board of Parole and asked 
who was on the Board of Parole, and he made his 
complaint out accordingly. Since then there have 
been a number of changes, so there probably will 
have to be some amended complaint naming the 
present membership. And we will accept service 
and waive whatever we have to waive, to straighten 
that out. 

THE COURT: File a substitution. 

MR. WiZNER: We will file it. 

MR. O'NEILL: The second problem was that the 
original complaint requested, among other things, 
‘injunctive relief, The rules challenged in this 
case are rules of statewide application. The 


procedures challenged are applicable in all parole 


granting hearings throughout the State of Connecti- 


cut, thus perhaps raising thé problem of the neces- | 


sity for a three judge court. 
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I discussed this with Mr. Kunsberg and he has | 
filed an amended complaint removing his prayer for | 
an injunction. So as I understand declaratory 
judgment, you don't need a three judge court, | 
THE COURT: Right. | 

MR. O'NEILL: But the declaratory judgment 
has language in it which sort of makes it sound 
like it's really a request for an injunction. 


THE COURT: We will cross that bridge wien we 


get to it, Let's treat this now as an action ior 


declaratory judgment. | 


MR. WIZNER: Your Honor, the petiticners in 
this action seek a declaratory judgment and not an 
injunction. 


MR, O'NEILL: Okay, Then that's straightened 


MR, KUNSBERG: Your Honor, this is an acticn 
under the Civil Rights Act in which plaintifis 
challenge the practices and procedures of the 
Connecticut Board of Parole at parole release 
hearings. 

The case is of three plaintiffs, Thomas 
LaBonte, Howard Studley and Michael Holup have 
been consolidated for hearing on the merits today. 


} 


Each plaintiff seeks specified procedural 


rights at a forthcoming parole release hearing 
and a declaratory judgment declaring that these 
procedures are constitutionally mandated, 


In addition, Mr. Holup alone claims that he 


was denied parole because of personal bias against | 


him. He seeks one million dollars in damages 
from each member of the Board of Parole which 
participated in the decision to deny him parole. 
Plaintiffs intend to show that they were 
gravely prejudiced by the denial of the specified 
procedural rights. Such a demonstration requires 
a preliminary understanding of the general ruies 
and general procedures of the Connecticut Board 


of Parole. 


THE COURT: How do you propose to present that} 


Are there regulations or guidelines of the Board? 

MR, KUNSBERG: We have entered into evidence, 
your Honor, a booklet which outlines those proce- 
dures. We don't intend to reproduce the informa- 
tion that is presented in the booklet. It is in 
evidence, 

THE COURT: Let's see it. 

It is in evidence, you say? 

MR. KUNSEERG: Yes, it is, your Honor, 


THE COURT: You mean you just offered ic? 


| 
| 
| 


MR. KUNSBERG: Yes. 

THE COURT: Is this an extra copy for the 
Court, or what? 

MR. KUNSBERG: Yes, I believe there is. 

THE COURT: Or I'1l take the one that's in 
evidence. 

MR, O'NEILL: We have an extra copy, your 
Honor. 


THE COURT: Has this been marked? What 


| 

| 

number does it have? | 
| 


THE CLERK: That's Plaintiffs' Exhibit No. 4. 

THE COURT: Now this Exhibit 4, Statement 
of Organization and Procedures of the Board of 
Parole, is not a formal regulation; is that correct} 

MR. O'NEILL: it hasn't been adopted in the 
sense of notice of publication in the Connecticut 
Law Journal. 

Is that what your Honor means? 

THE COURT: Yes. 

MR. O'NEILL: No, it has not been adopted 
that way. 

THE COURT: All right. 

MR. O'NEILL: But it is the organization 
principles by which the panels of the Board ot 


Parole operates and functions. 


1 THE COURT: Their own bylaws, so to speak? 

2 MR. O'NEILL: Yes. Followed by each indi- | 

3 vidual panel. | 

4 THE COURT: All right. Fine. 

5 MR. KUNSBERG: Plaintiffs primarily intend 

6 to show prejudice by an investigation of their 

7 particular cases, the facts of these particular 

8 hearings. 

9 THE COURT: Why? 

10 Do you have a challenge to what is contained 

nN in Exhibit 4? 

12 | MR. KUNSBERG: Yes, we do, your Honor. We 

13 say that those procedures, as they are currently 

14 5 employed, are inadequate. 

15 THE COURT: Now, just a minute. 

16 As currently employed or as stated? 

7 MR, KUNSBERG: Both, your Honor. 

18 THE COURT: Are we going to get specific on | 

19 this? | 

20 MR. KUNSEERG: Yes. | 
Ps 21 We have also entered into evidence transcripts| 

22 of the hearings themselves, transcripts made from 

23 tape recordings of the hearings, Our _xamination 

os will primarily focus on the events that transpired 


25 at those hearings. | 
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It is our contention that because of the lack 


ae wehbe = ein th & 


of basic minimal procedural rights plaintiffs were | 


unable at those hearings to present their case 
adequately. 

THE COURT: Well, these are all generalities 
and I don't know what you are talking about. 

MR. KUNSBERG: Particularly, your Honor -- 

THE COURT: Right, "specifically." 

MR. KUNSBERG: Specifically we are asking 
for access to the files previous to the hearints. 

The Connecticut Beard of Parole currently 
does give notice. We would like to investigate 
the adequacy of that notice, 

THE COURT: Adequacy of notice? 

MR, KUNSBERG: Right. 

In the sense that we are also requesting 
prior notice of the adverse evidence relied upon 
by the Ecard, access to the files prior to the 
hearing, representation at the hearing itself, 
some sort of meaningful guidelines which would 


at once give the potential parolee a tentative 


date of parole, as well as establishing specified 


criteria for the granting or denial of parole. 
We also are requesting representation at the 


hearing by counsel or counsel substitute, 


| 
| 
| 


Similar OolLlenses i 


LL 


THE COURT: Well, you said that, "representa- 


A 
tion at the hearing." | 
| 


Access to the file prior to the hearing? 

MR, KUNSBERG: Correct. 

THE COURT: And I thought you said a state- 
ment of the grounds for denial of parole prior to 
the hearing. 

MR. KUNSBERG: Yes. 

THE COURT: How can they do that prior to 
the hearing? 

MR. KUNSBERG: A statement of the adverse 
evidence. 

Presumably the files are reviewed previous 
to the hearing. | 

THE COURT: If you have access to the file 
you've got access to what's favorable and what's 
not favorable, right? 

MR. KUNSBERG: Correct. 

Access to the file would, in fact, your Honor, 
‘serve the function of prior notice of the adverse 
evidence in many respects, 

Plaintiffs also seek the right to call wit- 
nesses to testify at their hearings, and the right 
to cross-examine any adverse witnesses, 


The Boerd currently provides a Statement of 
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! Reasons for the denial of parole. Plaintiffs 


. seek a more thorough and specific Statement of | 
3 Reasons, | 
4 Plaintiffs also seek the right to obtain a 


5 transcript of the hearings, a written transcript. 
6 And, lastly, the right to appeal an adverse deci- | 


sion. 


8 MR. O'NELLL: I'm sorry, What was the last 
9 claim? | 
10 YR, KUNSEZRG: The right to appeal an adverse 


decision. 


Is that in the complaint? 


MR. O'NEILL: 


3 MR, KUNSBERG: I believe so. If it is not -- 

14 ' THE COURT; Well, I take it that state law 

15 does not provide for any sort of appeal from the | 
16 action of the Board of Parole? 

7 MR, O'NEILL: No, there's no statute authorized 


for it, 


19 THE COURT: So you do have a certain constitu- 
20 tional basis for bringing an action, despite the 
21 absence of a procedural authority; right? 


MR. KUNSBERG: That's correct, your Honor. 


23 THE COURT: I mean according to Davis, Jaffe 


and Friendly there is always a constitutional riznt |-- 


MR. O'NEILL: We had a recent decision trom 


Judge Parskey of the Superior Court. 
THE COURT: What does he say? 


WR. O'NELLL: Holding, in effect, the same 


thing - that a prisoner could, even by way of 
habeas corpus in the Superior Court, bring an 


action challenging on constitutional grounds the 


thing. 
THE COURT: What? 
MR. O'NEILL: Holding, in effect, the same 


validity. 

THE COURT: Arbitrary, capricious conduct, 
or contrary to law? 

MR. O'NEILL: Or whin. 

THE COURT: What? 

MR. O'NEILL: If a denial were denied for 
some unconstitutional reason. 

But it's not an appeal in the sense that you 
review to see if they acted within their discreticn 

THE COURT: Not a statutory right. 

MR. KUNSBERG: We are also seeking some sort 
of administrative appellate system in the sense 
that the right to appeal to the courts -- 

THE COURT: You want an administrative review 
of the Board of Parole's action? 


MR, KUNSBERG: Within the Board iteel£. in 


other words, a secondary level of review of an 
adverse decision. 

THE COURT: You think constitutionally you're 
entitled to that kind of secondary level of review? | 


MR. KUNSBERG: I think, your Honor, it's de- 


pendent. If plaintiffs can show that inappropriate 


criteria are used or threatened to be used in the 
granting or denial of parole, a meaningful -- 

THE COURT: That's another thing. Criteria 
is something else again. 

MR. KUNSBERG: Plaintiffs do not press the 
argument that it is constitutionally mandated. 

THE COURT: All right. 

Now these particular plaintiffs, do I under- 
stand, claim that the Board did not follow its own 
procedures? 

MR. KUNSEERG: No, that is not what they are 
claiming. 

THE COURT: That's not their claim. 

Their claim is they were denied certain proce- 
dures which you say are constitutionally mandated? 

MR. KUNSBERG: That's correct. 

THE COURT: All right. 

So there is no issue of fact about that, 1 


assume? 


MR. KUNSBERG: No, 

The issue of fact primarily concerns preju- 
dice of the hearings and the nature of the rearives| 

THE COURT: Well, there is always prejudice | 
if it's adverse, 

Now, what do you mean by "prejudice?" Are 
you talking about a matter of personal bias and 
prejudice of a particular member of the Board? 

MR. KUNSBERG: No. In this instance I'm not, 
your Honor, 

THE COURT: What are you talking about? 

MR. KUNSBERG: I'm saying, in effect, that 
because of the unavailability of these procedural 


rights, or certain among thea, it is inherently 


and specifically for plaintiffs, to present an 
adequate case before the Parole Board. 

THE COURT: All right. Well, you don’t need 
them to tell the Court about that. 


You just point out the deficiencies in the 


impossible for inmates such as the plaintiffs, 


procedure that's afforded and that makes your case, 
doesn't it? 

The fact that they complain about it, that 
doesn't add any weight to the fact that they don't | 


get it. 


MR. KUNSBERG: I disagree, your Honor, 

dj» process has been held to be a contextual 
prool”., The question of which procedures ere 
mandatec in any hearing is a contextual one and 
it's ultimately dependent on an issue of fact, 

THE COURT: What? 

MR, KUNSBERG: The nature of the proceeding, 

THE COURT: Well, we don't need them to tell 
us that. 

MR. KUNSBERG: Who, your Honor? 

THE COURT: We don't need these plaintiffs. 

MR. KUNSBERG: Yes, I believe we dc. 

THE COURT: Why? 

Don't we know what the nature of the proceed- 
ing is? If they were allowed to cross-examine -- 

MR. O'NEILL: Not only that, your Honor, but 
we even made a transcript off the tape of their 
most recent hearing, 

THE COURT: All right. 

So we know what happened. Then in what re- 
spect that was deficient or improper is apparent 
without their testimony. 

I don't mind that they had a day off to come 
in here. But I just don't want to take up tice 


listening to their own concept of why they Chougnt 
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it wasn't proper, 

We have to examine what was proper and what 
is constitutionally mandated on the basis of what 
was given and was denied. 

MR, KUNSBERG: Your Honor, let's look at the 
issue of representation, 

THE COURT: Yes, They don't get it. 

MR, KUNSBERG: It has been held that repre- 
sentation is unnecessary because the Parole Board, 
for example, encourages the inmate to bring out 
his story and assist him, so that he doesn't need 
another advocate, 

By the testimony of the plaintiffs here today 
we intend to show that this is not the case and 
that this factual assumption, which is the basis 
of the judicial decision on what due process re- 


quirements are applicable to parole release hear- 


| 
ing, is erroneous, And it is essential to show | 


that these assumptions which have been the premise | 
of several judicial decisions are wrong - are 
clearly wrong. 

THE COURT: I'm not going to spend time 
listening to these »laintiffs on that question, 
as to whether they thought they should have had 


a better opportunity. 


If the record discloses what opportunity they | 
were afforded and if it discloses at some point | 
where they were cut off or Limited to their onpor- 
tunity, that's what we will use as a basis for 
these cases, 

MR. KUNSBERG: Well, the record does not dis- 
close what else they might have said, 

THE COURT: Well, I'm not going to go into 
that, either, 

You can argue about it, if you like. We are 
not going to waste time listening to what they 
might have said, 

MR, KUNSBERG: I see, your Honor, 

Your Honor, one further point, and that is 
several of che decisions, particularly Johnson and 
tenechino before it in this Circuit, have held 
that parole release hearings are essentially non- 
edversary. And this is the kind cf pricary reason 
for a very limited assessment of the parole richts 
that are required, 

We feel that it is essential to have the 
testimony of these plaintiffs to show that they 
are, in fact, adversary and it is not something 
which is apparent -- 


THE COURT: Well, what they say about it 
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doesn't change the character of what the proceeding! 
is, 
You and I are adversary in a sense that we 
may have different ideas as to how things should 
be done, But that doesn't change the character 
of this being a presentation by you to the Court 
and urging the adoption of a certain point of view,| 
That doesn't make it adversary, because it can 
turn into sometning contentious, | 
I mean you have to consider what the funda- 
mental purposes are for parole and whether these o 
I don't know if you call these guidelines or the | 
conduct is consistent with that concept with what 
parole is. 
But the fact that they want to make an argu- 


ment before the Board I don't think is material. 


At least I'm not going to waste time hearing 


in what you stated to introduce that evidence, 
‘and it is excluded, So you have the report, 

So you have a record on that, 

MR. KUNSBERG: Your Honor, plaintiffs call 


as their first witness Mr. J. Bernard Gates, 


evidence on it. And you nave an offer icplicic 


se 2.8 6. 8.8 S A t 8 Gs called 
as a witness, being firet duly sworn, was examined, 
and testified as follows: 
THE CLERK: Kindly state your aame and 
address to the Court, 
THE WITNESS: My name is J, Bernard Gates, 
862 Asylum Avenue, Hartford, Connecticut. 
THE COURT: What is your business or occuna- 
tion? 
THE WITNESS: I'm Chairman of the State board | 
of Parole, 


THE COURT: What else do you do <- anythirg! 


THE COURT: That's full time, 

And how do you happen to become chairman? 

THE WITNESS: Appointed by the governor to a 
four-year term, confirmed by either House of the 
General Assembly, 

THE COURT: All right. 


DIRECT EXAMINATION 


| 
| 
THE WITNESS: That‘s full time. 


'y 


BY MR, KUNS BERG: | 

Q Mr, Gates, what percentage of inmates are eventual! 
paroled before the end of their sentence in the State of 
Connecticut? 


A More than 95 per cent are paroled at some tine | 
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during their sentences. | 
Q What percentage are paroled at their first nesieuait 
A , do sot have that information. Approximately, on 
an average between all the institutions, approximately 70 to 
75 per cent at each meeting. | 
Q Could you estimate the percentage that are paroled | 


| 
A It would be completely an estimate. I would say 
| 
| 


at their first hearing? 


more than 50 per cent, 

Q Thank you. On Pages 9 and 10 of Pl: atiffs' Ex- | 
hibit 1, which is the Statement of Organization and Procedure4 
of the State of Connecticut Board of Parole -- 

MR, O'NEILL: That's not Exhibirc 1, 

Q Pardon me. -- Plaintiffs’ Exhibit 4, there's a 
listing of certain criteria which are used in determining 
whether an inmate should be granted or denied parole, Could 
you tell me how these criteria were selected? 

A They were adopted by the Board originally in 1965, 
When this first statewide Parole Board was originated all the 
procedures, as well as the factors involved in decision | 
process, were adopted by the Board at that time ~ after a 
period of study and by vote of the entire Board. 

Q Would you describe the study? 

A It was over a period of time, There was research 


done on it by then Dean Howard Sachs, who was a member or the 
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Board from the University of Connecticut School of Law, and 
other members of the Board. 
Drafts were rade, were provided each member of the 
Board, From that came suggestions. And finally the final 
draft was developed and was passed unanimously by the Board, 
Q Are all these criteria considered in each case? 
A Yes. Cf course, you don't consider the criteria 
concerning narcotics if you're dealing with an alcoholic 
problen. 
But basically they're all considered in every 
case, of course, 
Q Are they all given equal weight? 
A It's according to what you mean "equal weight.” 
No, they would not be given equal weight. Each 
case has to be taken individually. So that, for instance, 
a man's conduct in the institution, because of the type of 
conduct it was, might weigh much heavier than some other 
factor at that particular time, 
If he came up another time and his conduct was 
different, why, the weight, of course, is different. 
Q What determines which criteria is stressed at a 
particular hearing? 
A No particular criteria is stressed. They're all 
taken into consideration. It's all a part of getting the 


whole pattern that the person involved in a decision has to 


| 


come up with the decision. 

Perhaps I might state it this way: A person isn't 
just automatically denied parole because he has a long record 
Neitier is he automatically paroled because he has no pre- 
vious record, But that's a part of the picture that goes in 
with all the other factors, 

Q Have any studies been conducted to correlate these 
criteria with success on parole? 
A No formal studies, no. 

A part of the research on this was done, it had to 
do with other jurisdictions, and the history of parole, 
factors that have been used from time to time. 

And the experience with parole - the Board, as I 
said, -had the advantage of persons like Dean Sachs who had 
knowledge of the field, and some of us who have a lifelong 
career in the field of corrections. 

THE COURT: Do you have such a background in 
this field? 


THE WITNESS: I have been in he corrections 


field for thirty years as a Superintendent of | 


Institution, as a chaplain, as a probaticn officer, 
as Chairman of the Department of Corrections which | 
developed this new Department of Corrections in 
1967, and then appointed this position after that, 


following that, your Honor. 


Gate hewe @ 


Q (By Mr. Kunsberg) What is expected of the inrate 
at the hearing? 
A What is expected at the hearing? 
Q What is expected of him? 
A Expected of him? 
I don't think it's so mich expectation, but it's 
an opportunity, a two-way opportunity. 
First, an opportunity for him to present everythine 


that he wishes to present on his behalf for parole considera- 


ticn. | 


Secondly, it's opportunity for the Board to add to 
its information which it already has from the docurent 
material provided the Board approximately one week in advance 

It's an opportunity for the members to increase 
their knowledge by questioning the person, listening to him 
and discussing subjects related to the person's release from 
the institution and adjustment in the community, 

Q Does the Board make any systematic attempt to make 
consistent decisions in the cases of inmates with ;: ‘nllar 
factual records? 

A Will you explain what you mean by cv .nsiscency? 

Q Yes. Suppose inmates, in terms of these enumerated 
criteria, have similar records, they have similar institu- 
tional performance, similar criminal records, similar parole 


plans. Is there any attempt to parole them at the same cate, 


for similar offenses? 
A Of course there is. 

But if you mean consistency that way from that 
standpoint and you take all these factors and the relation- 
ship of these factors to different individuals, it's geing 
to be unusual if two people answer all of them in the same 
way. 

But, of course, the Board attempts to be consistent 


And this is one of our goals: to attempt to be consistent - 


| 
what I mean of consistency. And that is to be fair, to take | 
| 


into consideration all the information available concerning 
the man's past, his present and his future plans, and to fit 
all this information into the requirement of Section 54-125, 
which has one requirement in this state, and chadate ante 

one requirement in the statutes of this state as far as the 
Board is concerned: that the Board shall parole only when 
all the information it has as its command leads it to believe) 
thet the person will never commit snother offense and his 
release is not incompatible with the welfare of society. 

Q ‘Have any studies been conducted to see if these 
goals are, in fact, being achieved - this goal of ae 
A I don't know what you mean by "studies," but the 
members of the Board are continually reviewing their actions 
and the information that they use in their decisions, in an 


attempt to be consistent, if you want to use that word, but 
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I'd rather say in an attempt to make the correct decision, 
BY THE COURT: 


Q Well, you said earlier, Mr, Gates, that 95 per cent 


%, 
of the prisoners «ere paroled at some time, Right? 

A That's correct, your Honor. 

Q Do you have any records or information about the 
number of recidivists? 

A I cannot give you information completely cn 


recidivists, your Honor, which would mean in every person 


whether or not he ever was arrested azain, 


years of this Board we have had approximately 11 per cent 
failures on parole during the parole period. 

We have found it necessary to revoke approximately 
11-115 per cent. Of those 11% per cent who are revoked, the 
violations of approximately 80 per cent include a new con- 
viction. 

But I think it's 11.8 per cent over the neriod of 
in excess of seven years whose paroles who have been revoked, 
This is the number of persons under parole supervision and 


services. 


But I can tell you that in the seven and a haif 
| 


Q Having the background of that kind of experiene, 
115 per cent revocations and 80 per cent of those, which 
would mean about 8% per cent, I guess, of those you let cut 


commit other crimes and get convicted, -- 


A That's right. 

Q -- that has some bearing upon what judgement you're 
going to exercise in the future, right? 

A That is correct, your Honor, 

Q Are there national studies or wider studies indi- 
cating the extent of recidivism among parolees in the 
federal system, for example, or elsewhere that you knew of? 

A There are statistical reports, Yes, your Honor. 
I don't have the statistics at the tip of my tongue. 

Q I mean how are you doing? Are you getting more 
recidivists or fewer than other places? 


A I would say that on the basis of our revocations 


in relation to the number of persons under parole super- 


vision, that we have by far a smalier percentage of failures. 

We have a larger per cent -- I think I should ex- 
plain further, your Honor, We have a mich smaller number of 
failures on parole, We have a larger per cent than is normal 
of those who fail who are convicted of new offenses. 

In other words, the vast majority of our revoca- 
tions are due to conviction on new offenses and not to viola- 
tion of the rules of the Board of Parole. 

THE COURT: All right. 
BY MR. KUNSBERG: 


Q Mr. Gates, when and where are the hearings waar is 


A The hearings are conducted in the institution where 


| 
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the person is confined, with exception. During the last two | 
or three years numbers of men have been transferred to the 
correctional centers, formerly known as jails, There are no | 

| 
facilities there and due to the makeup of the Board and other| 


problems, we transport them back to the original institution 


to which they were sentenced, On the day of the hearing we 


transport them back for the hearing. 

Q And when are the hearings conducted? 

A The hearings are conducted on a schedule which as 
administrator of the Board I make approximately sixty days 
prior to the hearing. We conduct hearings approximately 
sixty days prior to eligibility and we schedule the hearings 
approximately sixty days prior to that. 

Q Is there an ongoing schedule of hearings? 

A Every week, So that now I'm just scheduling hear- 
ings for November, to notify the men and women of their 
November hearings. And these are primarily people who will 
be eligible in January. 

Q How are the hearing panels composed? 

A The hearing panels are composed according to the 
statute 54-124(a) of three members assigned by the chairman. 
And the full Board never sits on the hearings, as you know. 
A panel of three members is assigned by the chairman and, 
according to the statute, that panel is the complete paroiics| 


authority tor the cases it hears. 
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How are the members of the panel chosen? 


A How are they chosen? 


Parole? 


} 
Q How are they chosen as members of the Board of 


A chairman is authorized by the statute to choose 
them, 
BY THE CCURT: 

Q What do you do, just sort of spread the work around 
evenly? 

A There are many factors, your Honor. 

Q In choosing a panel? 

A In choosing a panel, 

When the Board was first originated in 1968 we 
could.conduct all hearings in the state in four days. it 
now takes from ten to eleven days each month, 

One has to take into consideration -- I take into 
consideration the experience of members, to be sure that 
there are at least more experienced members on each panel, 
as well as less experienced ones, according to time, because 
the Board does change. 

Five out of the ten members have been changed by 
the governor this year. 

We have to take into consideration other things. 
These are part time people. I'm the only full time member. 


I've had times when some persons could not sit on Tuesdays, 


or not on Wednesdays, or not on Thursdays, Some couldn't 
sit the first week or the third week, etc, 


These problems had to be taken into consideration, 


Plus the fact that I do not have any panel, except in a real | 


emergency - this happened only a very few times in all these 
years - who does not have minority representation on it, 

Q What do you mean by "minority representation"? 

A I mean representing minority groups, Either to be | 
at least one representation. Sometimes it's the majority the; 
other way. 

But I'm talking particulariy from the standpoint 
of race and particularly the standpoint with the number of 
Spanish background people we have today, I only have one 
Spanish person on the Board at the present time. I one to 
fit that person in as much as I can, And members of the 
black race, etc, 

THE COURT: I see. 
BY MR. KUNSBERG: 

Q What are the qualifications of a part time member 
of the Board? 

A The qualifications of a part time member of the 
Board are simply stated in the statute, which is true of 
almost every parole board in the United States, I think - 


ih) 


simply " . . . shall be qualified by training and experience. | 


Q Could you specify what, in fact, that involves in 


the State of Connecticut? 
A Well, there is nothing more than that, as far as 
| the statute is concerned. 
| I can judge what I think are qualifications, but 
I don't have anything to do with the appointing of then, 


How are they appointed? 


How are they appointed? 


x 
A I have nothing to do with appointing. 
Q 
A 


They are appointed by the governor to four year 


| terms and confirmed by either House of the General Assembly, 


Q Mr. Gates, describe the sequence of events at a 


parole hearing in the State of Connecticut. 
MR. O'NEILL: I'm sorry. I didn't hear that 
question, 

The sequence of events, 

Is the Parole Board hearing divided into discrete 
episodes? 

A No. The person is brought into the roon, is intros | 
duced to the members of the Board, and the members of the | 
Board to the person, by name, 

Normally, the Acting Chairman of the Board, who is 
assigned by me if I am not there - and I very seldom sit on 
granting hearings in the last two years or so - normally the 
Acting Chairman assigns one of the members to basically con- 


duct the hearing. He doesn't conduct them completely himself, 


although all participate. 
@ 2 And this person discusses with the man or the | 
3 | woman the things that have to do with the factors that are 


‘ taken into consideration. And invites the man, many times 


5 | first of all to make any statement before it's even started | 

: 6 that he wants to make, And almost always concludes, no 
; matter how mich time is involved, with being certain that | 
8 the person has said everything that he wanted to say, | 
9 Q Is there a review of the file before -- | 
10 A And then «-- may 1 just finish that? 
1 Q Yes, 

> 12 A And then the person is excused from the room when 
ae 13 the hearing is concluded. And the decision is made in 

14 executive session. 


It's one of the few Boards in the country that 
does this - in order to call the person back in, whether it 
takes ten minutes, or an hour, or whatever it takes to make 
the decision; call the person back in before the next case 
and inform the person orally as to the decision. 
If it is a denial, to give them the reasons for 


the denial. Then this concludes the hearing. 


Also if a person is denied, to tell him when he 
is to appear before the Board again. 
Then the last few months, particularly at the re- 


quest of the men at the Somers institution, we had always 
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the old Parole Board when the administrator of institutions | 


1 : given written reasons. Even the old Boards, when I sat or 
| 
3 set with the Board of Directors many years ago, as a Parole 


But when we ceased that <-- 
THE COURT: What do you mean? 
THE WITNESS: We sent them written reasons 
after the hearing of denial. 


THE COURT: You still do that? 


THE WITNESS: We stopped it in 1970 because 


4 Board member, we always gave written reasons for denial. 

| of our discussions with particularly the men at 
Somers, of the difficulty of doing that, and 
started to take the time, 


This is one thing that increased our number 


15 of days of hearings, to take the time to call them | 
back in and give them the reasons and discuss the | 


reasons with then, 


But as I said, in recent months there has been | 


a@ great many requests for written reasons. So that | 
20 now the Board's policy is to give both oral reasons” 
2] at the hearing and to inform the person at the | 
hearing that within ten days I will also send them 
the reasons in writing. 


BY MR. KUNSBERG: 


25 Q Is there a review of the file before the hearing; 


| 

} 

preliminary to the hearing? 
| 


. | A By the members? 

3 | Q Yes, 

“| A The members are expected t. read it, and read it 

s | thoroughly. And each one is provided with an identical file ! 

6 | at least one week prior to the hearing. | 

: Q Do you know how much time they actually devote to 

8 | reading these files, on the average? | 

| A I could not say, except that I've had numbers of | 

10 | members tell me that they spend more time in reading a case, 

"| each case, than the time of the hearing itself, | 

12 | Q How long does the interview with the inmate last? | 
7 13 A It may go any length of time, In some cases it's | 


14 | short, it might not be more than ten minutes, I've had hear- 


15 ings that have gone two hours. 


16 Q So what is the average duration? 
7 A I would say twenty to thirty minutes. 
18 Q What is the average duration of the period during 


19 || which the Parole Board deliberates? 


20 A ‘I don't know whether I could average that or not. 
21 Some cases are easy, You have a first offender, 
22 


he's had a good institutional adjustment, has a good plan to 


- 23 | go out, has been involved in the program of the institution 
2 24 | which is pointed toward his particular problem, That might 
| 
25 


| not take five minutes, 


On the other hand, I've seen cases where I sat 
years gone by where it may have taken an hour or longer. 

Q What sort of information does the Board rely on? 

A The Board hws, firet of all, in the file the pre- 
sentence investization, «he orientation diagnostic report at 
the institution which is completed after the person has been 
at the institution during the orientation period, the progress 
re;ort which includes some more or less statistical informa- | 
tion such as sentence and eligibility date and eppearances 
before the Pardon Board, any warrants or any other charges 
awaiting “igation, the actions of the Classification Com- 


mittee which assigns the man in the institution as far as 


custody is concerned and employment, etc., the conduct record | 


of the person with information on each misconduct if there 
has been misconducts, the work record where the person has 
worked, his adjustment on each of the jobs, whether or not 
the person has been out on furloughs, whether or not the 
person is on work release, the medical report, the educational 
report of the education program participation, the so-called 
social section which has to do with family relationships and 
visits, correspondence, and this type of information. 

In addition to this the file includes, where the 
Board requests it, psychiatric evaluations, which on certain 
types of cases the Board does request psychiatric evaluations. 


Also in some institutions it includes team reports. 
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THE COURT: What? 
A Trestment team reports, Because at one or two of 
the institutions they have treatment teams working with the 


meu, particularly at Enfield. And we have the advantage of 


| 
| 
that staff, or those staff reports. | 


The: there is, in addition, every piece of informa- 
tion thet comes in, whether it be positive or negative. I'm 
talking now about correspondence from attorneys, sometimes | 
from Courts - very seldom - from persons interested; Seen. | 


families, relatives. 


Any type of correspondence, pro or COM, that comes 


in, a copy of it goes into each of the file for each member 
| 
of the panel so that they have this at the time of the hearing. 


| 
In addition, in many of the cases there's a meno- | 


randum for me, a fairly complete memorandum, concerning a | 
hearing that I've held at the office. Because each man is 
notified at the time he's notified of his hearing, he's 

aserkied that it's not possible for the Board and not the 


Board's procedure to have attorneys and witnesses at the 


hearing, but that attorneys and witnesses may appear before 


me prior to the hearing, at a time which will be established 
mutually convenient. Then a complete memorandum is made of 
that conference and is provided in each one of the files at 


the hearing. 


BY THE COURT: 
Q Now, wait a minute. 

You have a meeting with the prisoner prior to the 
scheduled hearing? 

A No, not prior to the scheduled hearing. 

Ll have a meeting with the person's attorney, 
family, friends - anyone who is interested in the case who 
wishes to be heard, 

Q Well, how do you know who they are, or how do they 
know that such -- 

A The only way they know is through the notice that 
we give the man when we give hin the date of his hearing. 
It is explained on there that the attorney and witnesses 


cannot appear at the hearing, but tells them now to set up 


this procedure. 
THE COURT: I see, 
Is that in evidence? 
MR, O'NEILL: No, it isn't, your Honor. 
Maybe it should go in aft this point. 


THE COURT: Yes. 


Do you have any other exhibits? 


MR, O'NEILL: We will later on. 


THE COURT: All right. Make it Defendants' A, | 


I guess, 


You're using numbers? 


MR. KUNSBERG: Yes, your Honor. 
THE COURT: Exhibit A. 
(Defendants' Exhibit A: Connecticut Board of 

Parole agenda, marked full exhibit.) 

I think I've completed. 

Then in addition to this, I think I should state, 
in addition to this information this Board puts a good deal 
of importance on seeing the person and having a chance to 
discuss with this person the information which it believes 
is important. This is the reason that we place the emphasis 
upon the hearing. And although a man has a right to waive 
a hearing, our procedures state that the Board prefers that 
a person does not waive a hearing and appears before the 
Board. 

Q (By the Court) Well, now this meeting that comes 
about following your notice to the prisoner, that doesn't 
occur in every case? 

A No, not in every case. But -- 


Q Quite frequently? 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


A Very frequently, I think. For instance, 1 had four | 


Monday, I had two yesterday, and three the day before. 

Q Percentagewise: half, 252 

A Your Honor, I don't believe it would be half. It 
probably would come to 40 per cent or s0. 


It fluctuates a great deal. At times we're swamped 


| 


| 
| 


with them, At other times we go for a period of time. 

And it's primarily the men at Enfield and Somers 
that have this sort of arrangement set up. It's very seldom 
requested for the men at Cheshire or the women at Niantic. 

Q Now, Somers is the maximum security institution? 


Yes, your Honor, 


A 
Q And Enfield is -- 
A 


Is the minimim/medium, on the same property. 
THE COURT: On the same property. 
All right. 
BY MR. KUNSBERG: 

Q Is this information considered reliable, the 
factual elements of this information? Is there any process 
by which they're checked, are there any studies to determine 
its reliability? 

A Would you please explain? 

THE COURT: What information are you talking 


about? 


Q Information such as concerning institutional infrac-| 


tions, record, and so forth. 
Is the basic factual information which might be -- 
which could be erroneous in a very explicit sense? 
A It's all taken from the institution record. In 
addition to the compilation of it, which is in these varicus 


elements that I've described, we have the master file of the 


j 
| 
| 
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institution present at the hearing. And it is the policy of | 
the Board's secretary to check with that file all statements, | 
and at times there is found to be some error. | 

THE COURT: Some error? 

THE WITNESS: Well, for instance, the date of | 
eligibility, the terminology of the sentence. Be- 
cause that file would include, where we would have 


| 
the statement from the institution, that the person‘ 


} 
| 


offense is such and such. 
The mittious, itself, is in the file, And 


there have been occasions where Mr. Reddington, 


that the man is right when he said, Well, that's 


not what I'm here for, I was charged with that, 


| 

| 

the Board Secretary, during the hearing has found | 
| 

| 


but I pled to something else."' And so care is 
taken to see that the information is valid. 
BY MR. XUNSBERG: 

Q What sort of care? Do you rely on the innate to 
correct these errors? 

A ‘No. I said that our Board Secretary spends a great | 
deal of time in this process. And he has checked the files 
previous to the hearing ever being established, because it's 
his responsibility to check the file and to recommend to me 
whether or not a psychiatric evaluation should be requested 


prior to the hearing. 


BY THE COURT: 

Q Well, you have a case like that where your check 
will reveal that the particular crime for which he was sen- 
tenced is of less severity, less turpitudinous we will say, 
than one with which he was charged. That happens? 

A It has happened, But, of course -- 

Q A plea bargaining and they plead to a lesser 
offense, right? 

A Yes, 

Q Now, when that happens, what weight, if any, do 
you give to the fact or do you give to the information that 
he was charged with a more serious offense? 

A Well, your Honor, it could be more serious or less 
serious, according to the plea bargaining process, | 

But the fact is as long as the sentence is correct, 
the time is correct, that is not too important as far as our | 


| 


process is concerned because we have the pre-sentence investi-| 


gation tnat describes the offense. 
A man may have been charged, for instance, with 


aggravated assault and may have pled to breach of peace. 


we would have to take into consideration the factors involved 


in breach of peace which were the factors in the aggravated 
assault, 


THE COURT: All right. 


BY MR. KUNSBERG: 
Q Describe these psychological reports that are 
obtained by the Board. 
A They're psychological and psychiatric, 
The institution has a Psychiatric Department. 
All the psychiatrists are very well known psychiatrists, and 
mainly in the Hartford-New Haven area, who serve the institu- 


tion on a consultant basis of so many hours a week. 


And Mr, Reddington goes through all the files prior | 


to a hearing being scheduled and, in certain types of offenses 
which the Board has stipulated, requests that prior to the | 
hearing there be a psychiatric evaluation. 

In some of these cases people are already under 
psychiatric care, In other cases, because of the type of 


offense, we feel it's necessary to have an evaluation, they 


| 
are done by competent professionals, not members of the staff,| 


but psychiatrists who are on a consulting basis. 

Q Is the inmate given notice that the findings of this 
psychiatric interview may be used at his hearing as evidence? | 

A He is not, 

Q These files are very compendious. Are certain ele- | 
ments of the file stressed more than others? Is certain 
information considered more significant? 

A I cannot answer that, 


In some cases, of course, certain information would | 
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be more important than other information, according to what 


the problems are with the person, his history, both past and 


present. 

It would be impossible -- parole cannot be done on 
a flat -- if you want to use the word "consistent," I don't 
like the term, but take every one and take all armed robbery 
cases and make the decision the same, and all burglary cases 
and make the decision, 

It has to be done, if it's to be effective at all, 
on each individual man and his parolability, in relationship 
to the requirements of the statutes of Connecticut. 

Q When the inmate is notified of the reasons for a 
denial of parole is he notified of all the reasons? 

A He is. 

Q So that no factors other than those mentioned in 
the Statement cf Reasons would be detrimental to the inmate? 
A I don't know what you mean by "factors," sir. 

When you say factors, you mentioned reasons and -- 

Q Reasons. 

A There are reasons that the panel comes up with in 
their executive session that are compiled and the person who 
conducted the hearing gives those reasons to the person when 
he comes back in. 

BY THE COURT: 


Q And then that's later incorporated into a written 


notice? 

A Later I write a letter to the man and repeat the 
reasons. 

Q Well, how do you know -- 

A I will stipulate, however, that until the last 
four or five months it was done only when we were asked to. 


Q How do you know what the reasons are? 


A Because Mr, Reddington, the secretary of the Board, | 


is my administrative assistant, We work together, He comes 
back with the records. It's his records that I have, 

And he has, with the members, taken them down at 
that time. It is his responsibility as Secretary of the 
Board to make the record of it. 

Q He does that at the time during the snattn: one 
sideration of their decision, or at the time the chairman 
of that panel announces the reasons? 

A He does it at the close of the decision, your 
Honor, prior to their reading them to then, 

Then he also places a copy of that in each of the 
four files of the four members, so that the next time the 
man comes up for parole the files include those reasons - 
sometimes with some explanation, But normally the reasons 
1, 2, 3, 4 - whatever they are. 

BY MR. KUNSBERG: 


Q Mr, Gates, are you aware of the federal parole 


guidelines for decision making? 

A Yes, 

Q Has the Connecticut Board of Parole considered 
promulgating similar guidelines? 

A Not from the use of that chart and procedures, 
We have discussed, upon a number of occasions, that many 
of the factors that they use are very much the same as we 
use because they're all part of that procedure - certain 
uniformity to then, 

But as far as using them with the weights that 
they use, no, we have not, 

I was involved in the compilation of those in the 
national conference that set them up. But we have never, 
per se, put them into effect in Connecticut. 

BY THE COURT: 
Q Why not? Do you have a criticism of them? 

You're among friends. Go ahead. 


A I have some. I think they are limited. 


I think that there's not enough flexibility+&n then | 


and I think there have been some legal cases on that, 

I think it's hard - whether it's right or wrong, 
I think it's hard to put this decision process down in a 
mathematical formula. And that's primarily what that process 
is. 


I agree with many of the factors - and I said I 
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participated I think it was three workshops in setting that 
up in various parts of the country, I don't disagree too 
much with the factors, but with the way that they're used. 
BY MR. KUNSBERG: 


Q Have you considered providing the inmate with a 


A When, sir? When provided, I mean? 


| 
| 
| 
tentative date of parole? | 
| 


Q Presumably at the point of eligibility these factors 
could be considered and the inmate could be provided with -- | 

A Anyone that isn't paroled immediately, give them a 
date? 

Yes. And we've experimented somewhat with it, In 
fact, the Board quite often now will give what's called an 
extended date, because of various reasons. 

We'll say that your eligibility date is October 
31st, but because of various reasons explained we're going 
to parole you as of February lst, That is done upon a number | 
of cccasions. 

THE COURT: You mean later than the date of 
eligibility? 

THE WITNESS: Later than date of eligibility. 

THE COURT: The eligibility date is determined 
by statute? 

THE WLTNESS: By statute, By the expiration 


of the minimum sentence on the men at Somers, 
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The indefinite sentences at Cheshire and at 
the women's institution are indefinite sentences, 
which we have authority to parole at any time. 

Q (By Mr, Kunsberg) Do the reasons given by the 
Board indicate the weight attributed to those reasons? 

A They do not. With the exception that -- and this 
would not be explained -- with the exception that I'm certain 
that the most important reason would be given first, 

But there's no effort, as far as I know, to give 
them according to the weight, 

Q Does the Board set specific goals for an inmate 
which if achieved might entitle him to parole at a future 
date? 

A At times, in certain types of cases. 


A narcotic man's participation successfully in one 


of the narcotic programs, alcoholics in an alcoholics program, 


educational programs or vocational programs. 

I've seen just recently cases where panels denied 
a wan -- has extended the date of a parole because of the 
MDTA program, which is a vocational program training brick- 
layers, and plumbers, and this type of thing. Paroling a 
person, but extending the date for the completion of that 
program, with the understanding that - and all paroles are 
always with this understanding - that it's expected that there 


shall be satisfactory adjustment and a satisfactory record by 
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the man is continued until the time of his release; that he 
doesn't just quit after he's been voted parole, 

Q If the inmate achleves these goals that are pre- 
scribed for him is he deemed entitled to parole at his next 
hearing? 

A I don't know, I want to discuss “entitled,” 

In that type of arrangement, of course if he 
carries out what the Board instructed him to carry out, Of 
course, 

There has to be some thought at times <-- I don't 


think this particular Board, and our Board has changed some- 


what, as I said the last couple of years -- there has been | 


some thought at times as to whether the Board should, whatever 
possible, when it denies a person, give them a definite 
parole date. 

There are a number of these problems, sir, that 
have been difficult to solve to some extent because of the 
part time nature of the Board and the fact that the Board 
members' time, most of the time that they have to give to 
this work ‘has to be taken up with the hearings. 

This has prevented -- we made a number of changes 
over the years in these things, But this had something to 
do with preventing some of the changes we have made so far, 
I think one of our future studies will undoubtedly be on 


whether at the time of denial either a date should be set for 


parole or -- 
BY THE COURT: 
Q So if you deny him parole, how can you set a date 


for parole? 


A Well, this is one of the problems that I have, 
There are Boards that do this, The federal Board does it. 
Q Deny now, but we will parole you a year from now? 
A Well, from that standpoint, that's what it is. 
It may not be denial at the present time, but if you parole 


a man eight or ten months from now you're really denying hia 
A y \ y 


now, It may not be termed that, but that's what the decision) 


really is. 
Q Well, this is a deferred parole date. You're 


granting him parole at a deferred date, on condition that 


the favorable conduct continues, is that it? 

A Yes, that's correct. 

Q That's what you're talking about, 

A One of the problems that I have with that process 
ds that how long a man can carry a parole in the institution 
before he gets out. 

At one time we were conducting the hearings three 
months prior -- from three months to almost four months, 
ninety days to a hundred twenty days, prior to eligibility. 
And we found that in one institution, the Enfield institution 


at that time, that more than 50 per cent of all the misconducts 
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being committed in that institution by the total population 
were committed by people in this pre-parole release period. 


They've heen voted parole, but -- 


Q They had the diploma, but they weren't out of 
school yet. 
A But weren't out, 
Consequently, we cut down to sixty days. We feel 
that's necessary to make all the arrangements to be made, 
But there is a problem here, 


BY MR. KUNSBERG: 


Q Mr, Gates, is it ever determined by a review of the | 
files prior to the hearing that an inmate will be denied | 
parole? | 

A Never, as far as I know. 

In fact;,1 would say that it's probably been betwee 
thirty and forty people on this Board in eight years -- maybe 
that's a little large, thirty -- and my experience with them | 
has been that they go to the hearing wanting to parole the 
person, 

This Board is the most liberal Board with paroles, | 
I think, in the United States. We parole, 1 think by far, a 
larger percentage than any other board, We've been criticized 

| 
for it. We stand on our record of success during the parole | 


‘period. 


I think the Board members go there - I'm certain 


| 
| 
1 
| 
| 
{ 


that they do - first of all wanting to parole; not wanting 
not to parole, having had it proved that the person should 
b2 paroled, 


And no decision is made - in our indoctrination 


period we emphasize that no decision should be made prior 
to the hearing. 
THE COURT: You mean that's to your panel 
members? 
THE WITNESS; Yes, panel members who review 


the case, 


Q (By Mr. Kunsberg) Are certain questions reserved 
for resolution at the hearing? 

A I beg your pardon, sir? 

Q After this preliminary review of the file, do 
certain questions occur to the Board and are they reserved 
for some kind of determination at the hearing? 

A I'm certain there are, I'm certain there are, 

MR, KUNSBERG: Thank you. 
Thank will be all, Mr. Gates. 
A May I go further and say sometimes the questions 


are asked before the hearing, if they have to do with subjects 
7 


that could be answered before then. There may be a request 


} 
of me, a telephone call, concerning a question, | 
| 


Of course, the Board expects that certain questions 


will be able to be answered by the man, himself, that could 


not be answered by written material, 
MR. KUNSBERG: I see, 
Thank you, 

BY THE COURT: 

Q One more thing, There's no doubt that you do 
have applicants for parole who are disappointed by the fact 
that they are not granted parole? 

A Yes, sir. I would be, too, 

Q Of course, That's natural. 

Now the question is are there many within that 
group who are denied parole, who contend that the action 
of the Board is made on misinformation or error in your 
records, claiming that you relicd upon something that was 
inaccurate? 

A Not on that contention. Most of the complaints 
that are based on anything other than just having been denied | 


are on the procedures of the Board, 


A In not allowing attorneys and witnesses to be 


present, and so forth, 


| 
Q In what respect? | 
| 
: 
| 


Q Now, witnesses to be present, do you have some idea | 
as to what the purpose of having witnesses present is? | 
A Well, I believe that the men and women believe that | 
they could present information which would be favorable to | 


them, 


To speak in behalf of the prisoner? 

Yes, that's right, 

To say something favorable about hin. 

But these witnesses, do you understand them to be 
witnesses to controvert the accuracy of some of the informa- 
tion in your records? Do they take issue with what you have 
relied upon, rather than try to present something you have 
not taken into account? 

A Well, it hasn't been brought to my attention. 
I think it's possible, but that has not been the type of 
complaint that I've received. 


The complaint that I received, the Board has con- 


cepts not only from the logistics of conducting the hearing, 
but as to why it's closed. It has some very definite shelisiaie | 
for it in its own thinking. 

Q Yes. All right. 

A But the complaints that we get are basically that 
information could be given by these people. They could be 


assisted in presenting -- the attorney could assist the man 


in presenting his case and the witnesses could provide informa- 


tion, 

Q That is something that you don't know about and is 
not reflected in your record, right? 

A We've tried to cover that, as I mentioned before, 


with procedure in which we notify each person what they can do 


to get this information to us. 


Q 
A 


Q 
A 


In advance of a hearing? 
Yes, This is the basic complaint, 
Not that your records are inaccurate? 


| 
I think the basic complaint is that they were denied, 


And it would be mine, too. But this is the manner in which 


it's brought up. 


MR, KUNSBERG: Your Honor, in reference to 
this point, plaintiffs offer to prove today that, 
in fact, there was erroneous factual information 
often before the Board and that plaintiffs did not 
have << 


THE COURT: Has this ever been brought to 


| 
the attention of anybody before this hearing, what | 
| 


you claim to have been inaccurate in the record? 
Does anybody know what the issue is, outside of you? 
I mean have you ever told Mr. O'Neill or have 


you ever told these defendants that they acted on 


some erroneous information in the record, and what 
that erroneous information is claimed to be? Or is | 
this a surprise now that's going to be opened for 
the first time at this hearing today? 

MR. KUNSBERG: Well, your Honor, I think it's 
not only erroneous, in other words many of these 


things came out in the hearing -- 


THE COURT: We're talking about one thing, 
Just put your mind on one thing that you say was 
erroneous in a record, and now these witnesses 
or a witness wants to show that something in his 
record that the Board acted upon was erroneous 
and he didn't get a chance to show ‘et. 

Have you got such a situation? 

MR. KUNSBERG: Yes, we do, your Honor, 

THE COURT: Is it something fairly critical? 

MR, KUNSBERG: Yes, we think so. 

THE COURT: Has it ever been brought to any- 
body's attention for the defendants? Do they know 
what they have to meet in this respect? 

MR. KUNSBERG: No, it hasn't, your Honor, 

THE COURT: I think we will take a recess and 
I think you will make whatever fact you claim was 
erroneous known, so we will know what it is about, 
instead of playing games here at the expense of 
everybody's time, 

MR, KUNSBERG: Your Honor, our position is not 


so mich that it was this particular mistake that was 


critical, but that the procedures employed prevented | 


these mistakes from being corrected in a systematic 
fashion. 


THE COURT: All right. Let's find out. 


Open it up, see what it is, how significant 
it is, and how it came about, This will have sore 
bearing upon your general claim that there ought 
to be a right to examine this record beforehand 
and a right to cross-examine with respect to 
everything that's in the record - which is one of 
the things you're claiming you are entitled to as 
a matter of cue process, Right? 

MR. KUNS BERG: Yes, your Honor. 

THE COURT: Okay, 

You followed that, did you, Mr, Wizner? 

MR. WIZNER: Yes, I did, your Honor, 

THE COURT: All right, 

So we will take a short recess, 

(Short recess, ) 

MR. KUNSBERG: Your Honor, the issue which I 
referred to before was the case of an institutional 
infraction which the inmate was charged with and 
convicted of by an adjustment committee -- 

MR. O'NEILL: Disciplinary comnittee, 


MR. KUNSBERG: -« disciplinary committee in 


the prison. He has evidence that he was not guilty | 


of that offense. It was mentioned at his hearing 
and he neglected to -- he did not contest that 


charge at the hearing, 


We do not wish to press that issue at this 
point. We offer to prove solely that there were 
factual issues that were critical and that were 
reserved for resolution at the hearing, and that 
the inmates were not afforded an opportunity to 


address those issues due to the lack of certain 


procedures, 

For the purposes of that showing we would 
examine the three members of the Board of Parole 
that presided at each of those hearings and would 


request permission to brief the case. 


THE COURT: You have examined them, you say? 
Taken their deposition? 

MR. KUNSBERG: No. 

If your Honor feels it would be fruitful, we 


would examine them. 


MR, WIZNER: Perhaps we would be more specific | 
about this, The instructional infraction with 
which Mr, LaBonte was charged, one of them was 
being intoxicated on the grounds of the prison - 
which is obviously not something which is looked 
upon with great favor, either by the Parole Board 
or the institutional authorities. 


Mr. LaBonte, at his hearing, just wasn't able 


to get it out that he wasn't intoxicated, In fact, 


he has evidence, a blood test, that he was not 
intoxicated at the time, So that his conviction 
for this disciplinary infraction within the 
institution was erroneous, 

THE COURT: What was he intoxicated with? 

MR, WIZNER: He wasn't intoxicated at all. 

MR, KUNSBERG: He was feeling ill, your Honor, 

MR. WIZNER: Other than with his desire for 
liberty. 

THE COURT: This committee you talked about, 
what kind of an institutional committee is that 
who conducted a disciplinary hearing? 


MR. O'NEILL: I take it he got a misconduct 


report at the prison for intoxication, at a hearing | 
before a disciplinary committee, We've been in 
court before your Honor on due process at those 
hearings, 

He was found guilty of being intoxicated and 
that disciplinary report later was filed, At that 
point, obviously, he could have brought an action 
in the federal court, as many prisoners have done, 
challenging that hearing itself, that disciplinary 
hearing. 


Instead, as I understand it, he did nothing. 


He went before the Board of Parole, allegedly having) 
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a blood test in his possession showing that he was 
not intoxicated, When the panel members of the 
Board of Parole asked him about this infraction, 
he didn't say "I didn't do it," or "Here I have a 
blood test showing that I wasn't intoxicated." 

He just agreed that he had done it. He didn't 
alert the panel or make any claim that he was 
innocent of this, 

So, naturally, the panel just took it that 
he had committed this infraction, This is almost 
like sort of mousetrapping the panel. 

MR, KUNSBERG: Your Honor, that is correct, 
except for the fact that he had initiated court 
proceedings. 

He did not inform the Board of those court 
proceedings because he assumed that they would 
deem him to be lying. And this may be a kind of 
subjective impression of the inmate, but we main- 
tain that it is due to the whole atmosphere of 


parole hearings that an inmate feels he can't 


express himself, that he would be unable to present | 


a coherent argument, and so forth, to contest the 
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said, we don't intend to pursue it. But we would 
like to show that there were critical factual issue 
at each of the hearings, 

THE COURT: All right, That's where we were 
a minute ago. 

What critical factual issue are you talking 
about, in whose particular case? 

MR. KUNSBERG: For example, the Board is 
obviously interested in mitigating circumstances 
around an offense that were surrounding an offense. 
For example, an escape = Mr, Studley's escape, 

On the record that seems like a very serious 
offense. Yet perhaps if they had been able to 
inquire more fully into the circumstances of this 
offense they might have made a more favorable 
decision. 

As it was, Mr. Studley wasn't able to inform 
them that one of his escape offenses involved 
getting very nervous in a courtroom, running out 
the door and being caught two blocks away, We 
consider that a less serious offense and it's kind 
of systematic -- 

THE COURT: You mean that he allowed himself 
to be caught before he got more than two blocks 


away? 


| 
| 
' 


| 
| 
| 
| 
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MR. KUNSBERG: It was basically he was in a 
state of nervous anxiety. We don't think it's a 
serious -- 
THE COURT: But it was an escape, nevertheless | 


It's no excuse, is it? 


| 
MR. KUNSBERG: No, | 


THE COURT; Well, I don't understand then what | 
we're talking about, | 

MR. KUNSEERG: Well, what we're talking about ie 

THE COURT: That he got nervous, Courtrooms | 


frighten hin. 


MR. KUNSBERG: Well, the Board has contended 
that they do consider such things, that they are 
relevant to the parole decision, 

THE COURT: He was there at the hearing, He 
had an opportunity to say: "You know this escape, 
I was really just uptight and I just ran out, withe| 
out thinking." 


He could have said that, couldn't he? 


MR, KUNSBERG: Yes, he could have, 

As a matter of fact, Mr, Studley, in particular, 
couldn't have because he has very limited verbal 
skills and if he had been assisted by some sort of 
representative at that hearing he could have broucht 


forward that information. | 


| 
| 
| 
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THE COURT: Well, he had a chance before the 
hearing to send somebody in, or to go in hirself, 
to talk to the Chairman of the Board and say: 
"Now this is what happened, You've got a record 
of my escape, but you're blowing that up out of 
all proportion if you figure I'm an escape artist 
or really trying to avoid paying my penalty, 
That's just all a mistake," 

There was a chance to bring that information 
to the attention of the Board, 

MR. KUNSEERG: The problem with that, your 
Honor, is that he has no access to his files, He 
doesn't know whether there are -- 

THE COURT: He didn’t know he was convicted 
for escape? 

MR. KUNSBERG: Yes, he does, 

THE COURT: Well, he knows that's in his file. | 


He wanted to give an explanation of that, 


MR, KUNSBERG; The emphasis of the Board is so 


variable, your Honor, that at certain hearings -- 
THE COURT: Now, wait a minute. Forgive me. 
We are getting into the argument stage instead 
of the presentation of facts stage. 
Again as in the case of the prisoner who was 


intoxicated by the smell of new mown hay up on the 
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farm we can assume, you know, that this is the kind| 


of information you would present and consider as | 
having been presented, 
MR, KUNSBERG: Yes, sir, 


THE COURT: But the circumstances that we're 


concerned with in this case is whether or not there 


| 
| 


was a denial of an opportunity to bring that informa- 


tion before the Board at the hearing, That's what 


we're talking about here, And a due process protec- 
tion is some procedure which would enable him to 
do that, 

Now as to what you have related, it indicates 
only that it wasn't brought to the attention of the | 
Board and he didn't know, or he was afraid, or for | 
some other reason had not expressed to the Board, 
or didn't try to bring it to their attention, Is 
that right? 

MR, KUNSBERG: That's correct. 

THE COURT: All right, 

So I don't think that you have anything rele- 
vant there to the issues which are presented here 
as to the due process requirements, unless you're 
going to say that each one of these ought to have 
some counselor or -- 


MR, KUNSBERG: Yes, that is what we're saying. 
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THE COURT: -- or a specially assigned lawyer 
to hold him by the hand when he goes in and mate 
sure that he voices everything that he thinxs he 
has a right to. 

MR. KUNSBERG: Not necess3rily a lawyer or a 
court-appointed counsel, but a representative, a 
friend or member of the family. 

THE COURT: Okay. 

That's a contention you can make. You don't 
need evidence for that, 

Now, there is one point on which we do need 
evidence, though, before we get away from it. Is 
it Mr, LaBonte who claims there was a personal 
prejudice? 7 

MR. O'NEILL: Holup. 

THE COURT: Holup. 

We will take his testimony. Has he got any- 


thing to support that, other than he feels that 


there was prejudice against him? Is there any hard | 


evidence of any kind? 

MR. KUNSBERG: No, your Honor. 

THE COURT: Well, just what is the basis for 
the claim, then? I mean what sort of support do 
you have for it, other than the fact that because 


he was denied parole he feels he was a victim of 
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personal prejudice by some member of the Board? 


This would be a member of the panel, I assume, 


MR. KUNSBERG: Yes, 


THE COURT: A particular member? 

MR. KUNSBERG: All three members, ysur ‘onor,. 

THE COURT: All three members. 

Those are the members who are here today? 

MR. KUNSBERG: Yes, your Honor. 

THE COURT: Now, do you have something? 

MR. KUNSBERG: We have two bases for that 
allegation. One is that the manner in which the 
hearing was conducted resembles an adversary inter- 
rogation about an issue which could not --= 

They were questioning him about an inconsistency 


between his guilty plea and his protestations of 


innocence to the psychologist. They had that infor-| 
mation before the hearing. 

It seems that they were uninterested in his 
explanation of it, Yet they devoted almost the 
entire hearing to an interrogation on that issue. 

I think that that is apparent from the tran- 
scripts. I don't think we would need to submit 
further evidence on that, 

THE COURT: All right. I1'11 consider it from 


the transcript, then, 


You have no objection to that? 
MR. O'NEILL: The transcripts are in evidence, | 
your Honor. 

THE COURT: All right, 

MR, O'NEILL: We have the three members of 


that panel here at counsel's request. They don't 


have to get on, but I would like it agreed that if 


these members testify, that they would swear, under 
| 


oath, that their vote with regard to Mr. Holup's 


parole was in no way influenced by any bias at all, | 


or any fact that he was a writ writer, 

I mean they would swear under oath, they would 
testify under oath to that, 

Is that agreed? 

MR. WIZNER: We wouldn't expect them to admit 
bias, certainly not. 

We admit if they testify they will deny it. 

MR. O'NEILL: Well, they will do it under oath.| 

THE COURT: That's if they testify, 

So we can take that for granted, then, We 
don't need to spend time -- 

MR, O'NEILL: As a matter of fact, to my 
knowledge, Mr, Holup is not a writ writer, 

THE COURT: What? 


MR. O'NEILL: Mr. Holup has never brought an 
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action against the Department of Corrections, the 
Board of Parole, or any other state agency that I 
know of, 

One of his claims is he was denied a parole 
because of his legal activities, To my knowledge, 
he's never even brought an action against Commis- 
sioner Manson. 

THE COURT: Well, you don't know everything 
that goes on between Mr. Holup and me. I think 
I've had correspondence from him on more than one 
occasion and he's brought some actions here, 

MR. O'NEILL: But not against the Board of 


Parole, 


THE COURT: He hasn't collected any million 


dollars yet from anybody, but he's brought some 
actions. 

MR. O'NELLL: Also I would like to note, just 
to nail one point down about Mr, Studley's claimed 
need for assistance at his Parole Board hearing on 
his charge of being intoxicated. 

MR. KUNSBERG: That was LaBonte. 

MR. O'NEILL: LaBonte, 

Perhaps it is agreed for the record that at 
the disciplinary hearing Mr. LaBonte is afforded 


the presence and assistance of a counselor at tne 
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disciplinary hearing arising out of that incident, 

We did have staff assistance at one point. 

He doesn't have a counselor at the parole 
hearing. 

But before a disciplinary board he did have 
a counselor, or he had the opportunity to have, 
And your Honor may take judicial notice of that 
from other cases, 


THE COURT: I'm a little curious. Would you 


regard a prisoner who had been found to have become | 


intoxicated in the prison -- 

Where was this, at Enfield? 

MR, O'NEILL: In Enfield. 

THE COURT: At Enfield. 

Would you give him a plus for the initiative 
he showed in being able to find something to get 
himself intoxicated, or would that be a black mark 
against him? 

THE WITNESS: Your Honor, having been super- 
intendent at that institution, I don't think I 
would give him a plus. 

But I think that I am certain that no person 
would ever be denied parole only on that basis. 
There would have to be other factors. 


It might have something to do with the decision, 


| 
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but no man would be denied parole just because he 
had that one report. 

THE COURT: Okay. 

MR. KUNSBERG: Your Honor, one further thing. 

THE COURT: Sure. 

MR. KUNSBERG: We intended to call each of 
the members of the particular panel that sat on 
these particular hearings to show two things: 

First, we would like to address the issue of 
their qualifications as members of the Board of 
Parole; and, second, we would like to establish 
that there were critical factual issues that were 
to be determined at the hearing. 


THE COURT: Well, now, you keep saying that. 


| 
| 
| 
| 
} 


I've asked several times what are the factual issues| 


| 


before the Board that were critical. In which case? 


You have one you mentioned about what was in 


his mind when he escaped, and another about the 


fact that he wasn't drinking anything intoxicating. | 


‘What other factual issue are you talking about? 
MR. KUNSBERG: Well, for example in Mr. 
LaBonte's hearing, we'll start with that. There 

were theories propounded by the Board as to the 
motives for his actions; that he had a tendency to 


demonstrate aggressive behavior in the presence ot 


females, and so forth, and that these were con- 


sidered reasons which contributed to the Like Lihood | 


of his violating parole. 
He denied these suggestions at the hearing. 
THE COURT: Yes. 
MR, KUNSBERG: And we believe that -- 


THE COURT: You say there's no basis whatso- 


ever in the file that was before the members of the | 


panel for inquiring, or even discussing or going 
into that kind of an issue? 

MR, KUNSBERG: No. Indeed, there was basis. 

THE COURT: What's the basis in the file? 

MR. KUNSBERG: Presumably the psychiatric re- 
ports, 


THE COURT: Well, you challenge the accuracy, 


or the honesty or the professional competency under-| 


lying the psychiatric report? 

MR, KUNSBERG: No, we don't, your Honor, 

MR. O'NEILL: It's also in the pre-sentence, 
as well, your Honor, 

MR. KUNSBERG: What we do challenge is that 
Mr. LaBonte had no access to those reports prior 
to the hearing, that he didn't know that these 
issues were going to be raised at the hearing, so 


he could not prepare it to meet them, 


| 


Moreover, he could not have -- 

THE COURT: Well, he was asked about then, 
wasn't he? 

MR. KUNSBERG: At the hearing. 

THE COURT: Yes. 

So it wasn't kept secret from him, The 
information was brought to his attention, The 
reasons for their action was given. The basis of 
their information has been disclosed. 

Then you're getting beyond that. You say, 
well, when that happens he has the right to make 
a full case out of that issue. Is that the point? 

MR. KUNSBERG: At least to prepare some evi- 
dence which he might introduce to contest it, yes. 

THE COURT: All right. 

Do you have an offer to make as to some kind 
of evidence he could have prepared and introduced? 
Just what is it he could have done, this man? 

Who is it? 

MR. KUNSBERG: LaBonte. 

THE COURT: What could he have come up with? 

Of course, it's mch later now, he's had a tae | 
of time to think about it. So has counsel, Just 


exactly what is there that he could have come up 


with that would have shown that this was unreliable | 


information in the hands of the panel? 

MR, WIZNER: At the time of the parole hearing, 
your Honor, if I may interject, Mr. LaBonte had 
filed a federal action challenging the decision of | 
the disciplinary panel with reference to the issue | 
of intoxication. 

He tells me that Hubert Santos was his attorney 
at that time. So he went to the hearing and there 


was an action pending. He tells me that when he 


got into the hearing the fact that there was an 


, ae 


action pending, and he thought they wouldn't believ 
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him anyway, and he was confused and he didn't know 
what to do. 

So he has the papers with him, The offer of 
proof would be the legal papers he had filed prior | 
to the hearing and the blood test report on the | 
intoxication issue. 

THE COURT: All right. Now, we had gone beyond, 

You were talking to Mr. Holup. We had gotten 


‘to the point where we were talking about Mr, 


i 
| 
| 
| 
| 
| 


LaBonte's aggressive behavior in front of women, 
And you say he could have prepared something to 
contradict or show the unreliability of the 

psychiatric report and the pre-sentence report with | 


respect to that characteristic. 
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What is it that you had that you could have 
presented, and what is it that you've got now that 
you can present, other then his own statements 
again that he's not that kind of a fellow? 

MR. KUNSBERG: Nothing in terms of documentary | 
evidence, your Honor. | 
THE COURT: Then this is all just sort of 

hypothetical, isn't it? 
I mean that he could have done something to 
make a case out of it. Sut you don't have anything | 


to support the fact that there is a reasonable 


basis, or that the Board's basis was unsound and 
unreliable. 

MR. KUNSBERG: Presumably he could have ob- 
tained letters from other psychiatrists. 

THE COURT: Presumably. But -- 

MR. KUNSBERG: We don't have that. 

THE COURT: We don't have anything. 


MR, KUNSBERG: Also there's a vice, your Honor. 


| 
| 
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On the one hand, they have these amorphous criteria 

in which they can select and stress in an apparently 

arbitrary manner, | 
The inmate enters the hearing and he's totally | 


surprised at what issues are brought forward, le | 


could have prepared a thorough case on all of the 


nine criteria, and then found something such as 
this theory has become critical, or Mr. Holup's 
inconsistent stories <-- 

THE COURT: All right. 

I mean this is an argument that yo are 
entitled to some kind of specification beforehand 
of adverse factors in the file, in order to be 
able to prepare to meet those and contest then, 
right? 

KUNSBERG: Yes, 


COURT: That's part of your contention, 


process requires that. Is that right? 
KUNSBERG: Yes, 

THE COURT: We can assume then, or take it 

for granted, so far as your case is concerned, that | 

in this case that opportunity was not afforded Mr, | 


LaBonte to know that there was something in his 


file that would be an adverse factor in the Parole 
Board's consideration, right? 


MR, KUNSBERG: Correct, 


THE COURT: And it was a denial of due process | 


not to let him know about it beforehand so that he 
could have prepared? 
MR, KUNSBERG: Yes, 


MR. WIZNER: Your Honor, a specific example of | 


that occurs in Mr. Holup's case, 

Mr, Holup came into the hearing wearing on 
his shoulders the mantle of 120 days of meritorious | 
good time for working in the library and doing 
other good things, confident he would receive 
parole, 

When he arrived at the hearing he found the 
fact he had denied to the osychiatrist that he was 
guilty, even though he had pleaded guilty in a 
plea bargaining process, was the issue at his 


hearing. And when your Honor reads the transcript 


you will see that that was the issue at his hearinz, 


So he was totally unprepared for the hearing. 

MR, O'NEILL: It wasn't the only reason for 
denial, 

THE COURT: He did have an examination by a 
psychiatrist? 

MR. WIZNER: That's right. 

THE COURT: And that was at the instance of 
the Board, They said this is a fellow who ought 
to have a psychiatric examination because he has 
this certain thing that leads to certair conduct 
when he's in front of women. So we'll have a 
look at him, 


Now, he pled guilty to what? Do we know? 


KUNSBERG: Mr. Holup? 
COURT: Yes. 


KUNS BERG: We're confused. Mr. Holup -- 


COURT: I'm talking about the wrong fellow? 


MR. WIZNER: We're talking about Mr. Holup now, 


THE COURT: All right. Let's talk about him, 

MR. KUNSBERG: All right, He pled guilty to 
kidnapping. 

THE COURT: Kidnapping? 

Who did he kidnap? I mean what, a woman? 


MR. KUNSBERG: No. 


| 


| 
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This isn't the one with the aggressive behavior 


in front of women. 
Mr, Holup pled guilty to kidnapping. 
THE COURT: But he denied that he committed 
the offense that he pled guilty to? 
MR, KUNSBERG: That's correct, 
THE COURT: So he pled guilty to kidnapping. 
O'NELLL: And armed robbery, too. 
COURT: What? 
O'NEILL: And armed robbery, as well. 
COURT: And armed robbery. 
Now, when he went before the psychiatrist for 
an examination, he denied what he had earlier pled 


guilty to, is that right? 


| 
| 
| 
| 
| 
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MR, KUNSBERG: Yes. 

THE COURT: And you say he was surprised that 
the Board had asked him, "How come you denied this 
when you pled guilty to it?" 

MR, KUNSBERG: Yes, 

THE COURT: He was surprised? 


Why would he be surprised? I don't understand | 


that. I mean this is all open. He knew that the 


psychiatrist was going to make a report, 
MR. KUNSEBERG: No, he didn't. 


THE COURT: He didn't know that? 


MR, KUNSBERG: No, he didn't, 


Moreover, he assumed that these other factors 
would be relevant - the factors Listed. 
He looked at -- I don't know specifically 


whether he looked at this book -- 


THE COURT: Well, I'm not so mich concerned 
what he assumes as to what is relevant. That's 
for the Board, They have their standards and they 
have their criteria of what is relevant, And one 
of them was a psychiatric examination. 


Now, this fellow at the psychiatric examination 


tells the psychiatrist: "You know, I'm innocent. | 


I didn't do those things." But he's in prison be- 


cause he pled guilty to doing thea. 
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So they asked him about it. Now, what's the 


big surprise? 


I mean they're giving him a chance to explain, | 


| 
because they took it for granted that everybody who {s 


in prison after pleading guilty, saying "“l'm inno- 
cent, I didn't do it" -- 

You know, and the longer you think about it, | 
the more time you spend the more sure you are that | 
you never did it, But -- 

MR. KUNSBERG: The question is whether a 
parole could be denied solely on the basis of his 
inconsistency. 

THE COURT: Well, it isn't so that it was 
denied on that basis. They gave hima chance to 
explain it. Then they decided this is a fellow who | 
did plead guilty -- 

MR, KUNSBERG: It is apparent from the hearing 
that the Board was not interested in an explanation. 

He offered an explanation, It was not investi- 
‘gated in any way. 

THE COURT: What is his explanation? L'm 
curious. 

MR. KUNSRERG: That he pleaded guilty as a 


legal strategy, on advice of counsel, 


MR. WIZNER: I perhaps can flesh out the ex- 
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1 planation, your Honor, having just conferred with 


Board anyway, and the state had advised his lawyer 


2 our client. 

3 THE COURT: How much time did they send him | 

é away for on this strategic move of his? 

5 MR. WIZNER: He had been serving time on the 

6 offense, His conviction was reversed, 

7 His lawyer then advised him that he should 

8 plead guilty, since he was going before the Parole : 

9 | 
| 


10 that they weren't going to impose parole, 


VW So he pleaded guilty because he was going be- 


12 fore the Board, But he had previously had a re- | 
a 13 versal of the conviction and pleaded guilty, 1 guess, 

14 . to a lesser offense the second time around, | 

15 THE COURT: Now, this was a kidnapping on, 

: os | 

7 MR, WIZNER: 1 wonder whether that's a lesser 

18 included offense, too. | 

19 MR. O'NEILL: He had two separate sentences, 

20 MR. WIZNER;: Yes. | ie 

21 MR. O'NEILL: But the first reason cited by 

22 the Board for denying him the parole, by the panel, 

23 was two serious felony convictions involving vio- 


24 lence. These were the reasons stated in an exhibit | 


| 


25 in the Court's file. 


80 
THE COURT: Not because he lied to the psychia 
trist about it? 
MR, O'NEILL: One of the reasons, I think the | 
last reason, was his credibility, his pideevansiiny | 
MR. WIZNER: This, of course, is all in the 
transcript which your Honor will be able to read, 

THE COURT: Then we don't need to bother with 
testimony here, 

MR. KUNSBERG: No, 

THE COURT: Because it presents the situation 
which you say required some greater degree of fits 
dural due process. 


MR, WIZNER: Precisely, your Honor, 


The transcript in this case is very full on 


this issue. 
THE COURT: All right. 
So what else do we need? 
MR, O'NEILL: I'd just like to nail down one | 
or two things, your Honor, 


THE COURT: You want to cross-examine now? 


MR, O'NEILL: Just briefly. 

THE COURT: All right. 

I mean you had finished with this witness on 
Direct Examination? 


MR. KUNSBERG: Yes, your Honor. 
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THE COURT: And I interrupted at this stage 
because there was a pause, again to go more fully 
into the necessity for taking oral testimony from 
these witnesses. 

I think that now we can accept your offer of 
proof as evidence introduced, because it's in the 
form of depositions already, anyway. 

And I have your contention with respect to 
the significance of that evidence. Right? 

MR. KUNSEERG: Yes, sir. 

THE COURT: Okay. So we're moving. 

And you want to question this witness: 
Gates, 

CROSS-EXAMINATION 
BY MR. O'NELLL: 
Q Mr, Gates, if a prisoner in the course of a parole 


granting hearing had pointed out to the panel that there was 


| 
some fact which he claimed was in error and that the panel | 


was operating under that erroneous fact, what would the panel | 


do? 
A The panel would continue the case, 


If the factor contested was an important factor to 


the decision, the panel -- this is one reason why the hearing, 


is held two months in advance of eligibility, so that a case 


can be continued to obtain additional information. it's done | 
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numerous times. And it can be done, and still the man can be 
paroled on the regular date. That's the reason we have the 
time, one reason w2 have the time area there, 

Q So if Mr, LaBonte had said, "I really wasn't guilty 


of intoxication, I had a blood test to show that", what woul | 


A It's possible that if he had enough evidence that 


they would have continued the case and heard it later. 


| 
| 
| 
| 
| 
| 
the panel have done? | 


Of course, he had been convicted of -- just if a | 
man comes in and says he's not guilty and you have to take | 
the Court's conviction of him, even though he says he's not 
guilty. 

THE COURT: Well, no. This was an institu- 
tional -- , 

THE WITNESS: That's what I mean, your Honor, 
is if he says he's not guilty of the misconduct 
report, he's been found guilty under a process 
which the courts have upheld, so the Board is in 
a rather difficult situation to say, well, you're 
not guilty, when the procedures have been upheld. 

But if there was enough evidence, and it's 
been done on a number of occasions, the panel will 


continue the case for further information. 


Q (By Mr. O'Neill) How about a claimed error of fact 


that hadn't been before a disciplinary committee? 


PIN, W shed babee 
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A Well, in fact, most of the continuances have to do 
with situations that have nothing to do with misconducts, 

Most of the continuances have to do with something an inmate 

brings out -- or the man, excuse me, the man brings out that 


the Board doesn't have the information on it and doesn't want 


will continue the case for two, three, four weeks and still 
be able to get the information and make the decision prior 
to the eligibility date. 

Q Would it be true that there are times when the fact 
can be checked out that same day and a two or three week con- 
tinuance is not necessary? 

A It could be, 

I've seen perhaps one or two instances of it. 


normally it would not be that date. A Board had a schedule 


| 
| 
to make the decision until it gets the information. So it 
| 
| 
| 


of hearings and would have d’*ficulty, particularly the 
secretary might be sent out if the information is in a file 
that doesn't happen to be present, something like that. 

Q Okay. Showing you Plaintiffs' Exhibit 4, Mr. Gates, 
the Statement of Organization and Procedures of the Board of 
Parole, is that publication available at the institutional 


libraries at Somers and Enfield? 


think there were twenty-five copies sent to the Somers 


| 
A It's available at ail of the libraries. And l | 
| 
| 
institution. It's been done three or four times, as they | 

| 
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wear out. 
In fact, one of the plaintiffs here has a copy of 
his own, with his name in it. 

Q That's Mr, Holup? 

A Mr. Holup, yes. 

But they are not given to each person coming in, 
They are provided in the libraries and as new copies are 
needed we provide them. 

Q But they are in the portion of the library acces- 
sible to the prisoners? 

A Yes, 

Q Mr. Gates, approximately how many parole granting 
hearings have you sat in on in your thirty years as a parole 
member? ; 

THE COURT: What kind of hearings? 

MR. O'NEILL: Parole granting hearings. 
Probably seven thousand. 

THE COURT: Seven thousand? Seven? 

THE WITNESS: Perhaps. 

MR. O'NEILL: "Seven thousand," he said, 

THE COURT: Yes. I just wanted to make sure 
it wasn't seventy. 

THE WITNESS: No, sir. 


THE COURT: All right. 


| 
| 
| 
| 


(By Mr, O'Neill) And, Mr, Gates, you testified that| 
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when the inmate is notified of the scheduling of his parole 
hearing he's also given notification that he has the oppor- 
tunity to submit materials to you, as the chairman, through 
his attorney or through family? 
A That's correct, 
That notice is an exhibit. 
And I think you testified that in approximately 40 
per cent of the times a prisoner takes advantage of this? 
A I think I did. But that's incorrect, if that 
connotation is put on. 
My statement, your Honor, was that probably 40 per 
cent have conferences that are set up with me, with people, 
There are many more, almost most of the men at the 
Somers and Enfield institution write letters which are placed | 


in the file, presenting information concerning their case, 


telling you whether they were guilty or not, and particu Lar Ly | 


telling what they plan to do when they get out. 


There would be far more than 40 per cent that pro- 
vide information for the files. 
Q Do you ever deny anybody an opportunity to submit 
materials or to have someone come in and confer with you? 
A Never, 
Q So this 40 per cent is only because of the other 60 | 
per cent of the cases nobody takes advantage of this oppor- 


tunity? 


A Thac's correct, 
Q Have you ever had a case of your seven thousand 
where a prisoner claimed that he needed a lawyer or witnesses 


because the facts upon which the panel was deliberating were 


A Bo, sir, 


| 
incorrect? 


Q The Board rules do not allow for the presence of 
counsel or any witnesses at a parole granting hearing, is 
that correct? 

A At the hearing, that's correct, 

Q At a granting hearing? 

A At a granting hearing. 

Revocation hearings are carried out under the re- 
quirements of the Morrissey and Gagnon decision. 

Q But there are no witnesses produced by the Board, 
or by the prisoner? 

A No. 

Q And the prisoner is not allowed counsel or counsel 
substitute? 

A Not at the hearing. 

Q Why is that? 

A Briefly, there are several reasons, One of the 
primary reasons is that the Board's concepts are based on a 
confidentiality of the hearing; the opportunity of the man to | 


Say anything he wants to say. 


We do not have an officer from the institution 
present, or anything like that, He has an opportunity to 
say anything he wants to concerning himself, concerning 
his institutional confinement, And many of them do. 

And he has an opportunity to discuss these things in complete 
confidence with the koard, 

In fact, until the Board was faced with the sub- 
poena of its tapes, or the request for its tapes, each man 
was informed when he came into the hearing room that it was 
completely confidential, that he didn't need be concerned 
about what he said because the tape was just for the benefit 
of the Board and its consideration. 


That has had to be changed in the last two or three 


years, This is one of the primary reasons, 

There is a logistical reason and from my own stand- 
point, my own belief, the members of the Board can also serve | 
so many days a month. We found in the revocation process 
that the presence of attorneys and witnesses greatly lengthens 
the hearings and consequently, my own belief - and I speak 


only for myself - is that it would be almost impossible to 


carry this out and establish hearings two months prior, assign- 


ing numbers to the hearings, to ~et the dates and the times of 
| 

the hearings, not knowing whether there are going to be attor ~ 

neys or not, not knowing whether the case is going to take 


ten minutes or two hours, and carry out this process with 
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attorneys and witnesses and being able to schedule the hear-~ 


ings, 


It might be possible for a full time Board, but 
even then it would be very difficult, So there are these 


logistical problems in addition to the basic philosophical 


Q In your experience at sitting at parole granting 


| 
problems which I stated first, 


hearings, Mr. Gates, can you give a percentage or would there | 


be any percentage of the number of cases wherein participation 
| 


by counsel, or counsel substitute, or witnesses would have 
made any difference in the panel's determination of the facts 
upon which it based its decision? 

A I would have to honestly say I don't know of any 
case I ever sat on that I thought the presence of an attorney | 
would have changed a decision, 

Q Or witnesses? 

A Or witnesses, 

BY THE COURT: 

Q Well, that's because you regard yourself as an 
advocate of the applicant? 

A That is correct, I go into the hearing wanting to 


parole the man, 


I believe in parole, I believe it's proved itself. 


Many people don't today, but I believe it has and, consequent iv 


I believe that the Board is not an adversary procedure; that | 


, 
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the Board is attempting to parole the person, attempting to 
get the information that will give it a chance to parole the 
persons under the requirement of the statutes, 

Q Well, I mean, you mist have some members of your 
Board who don't subscribe to that particular philosophical 
view of parole? 

A Well, I think the record «- your Honor, I think 
you would have to make that judgment, 

Q Well, I'm not going to make the judgment. You have 
dealt with a lot of then, 

A The number of persons that this Board paroles and 
its record of such great number of paroles I think indicates 
that this mist be the basis upon which the members work, In 
many states -- 

Q Who picks them? You say the governor? 


The governor appoints them, 


A 
Q Is the governor aware of this philosophy? 
A 


Well, your Honor, I have seen numbers of persons 
come on this Board in the thirty years I've been in this 
work - not just the eight or nine years I've been on this 
Board - who came on and were very much opposed to paroling 
and very conservative as far as voting for parole, And be- 
fore they had been on the Board very long their philosophy 
changed completely, 


Q You work on them? Well, strike that. 


A Well, in the process of indoctrination. 
BY MR. O'NEILL: 

Q Lastly, Mr. Gates, I'm showing you the files 
labeled Thomas LaBonte, Michael Holup and Howard Studley, 
Were those the files that were before the panel which last 
considered whether or not to parole each of these men? 

A Yes, I have gone through the files and these are 
the files which the panel members had, 

MR. O'NEILL: I would like to offer each one 
of these files as an exhibit, 
MR. WIZNER: Your Honor, may I just ask Mr, 
Gates one question about those files? 
VOLR DIRE EXAMINATION 
BY MR. WIZNER: 

Q Is it a requirement of the Board of Parole that 
the panel members who are hearing a particular case read 
everything in a file on a man? 

A It's a requirement that they completely inform 
themselves of all materials in the file, 

Q So it would be your testimony that all of the 
material in these files were read prior to the hearings by 


the panel? 


A I could not do that, sir. I wasn't present when 


they read them, 


MR, WIZNER: Well, your Honor, we're not going 


to object to its introduction into evidence of 
these files, but obviously as to the issue of 
their weight there is no evidence that everything 
in these files was read and considered by the 
panel members prior to their consideration of the 
case, 

MR, O'NEILL: Well, if I have to put on the 
three panel members to testify as to their diligence 
in reading each file -- : 


THE COURT: They may come in. He doesn't 


object to their admission, 
MR. WIZNER: TF don't object to them, your Honor. 
THE COURT: He just says he does not accept | 
the introduction of the files or their existence | 
as proof that they were read by the panel members 
before they voted, 


MR, WIZNER: That's right, your Honor, 


MR, O'NEILL: With regard to the LaBonte file, 


your Honor, it includes, as all of them do, copies 
of a pre-sentence report on Mr, LaBonte. 

It may be that these are our only copies. So 
I wonder if sometime I can have access to them to 


make copies for the Board of Parole, if they are 


our only copies, 


THE COURT: It can't be but one copy, There 
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are four identical files, aren't there? One for 


esch member of the panei and one for you, a master 


| 
file? : 
THE WITNESS: Your Honor, when I inspected | 
the files this morning I found that they were not 
in that one folder. I do not know -- I checked 
that everything else was in the folder, except the 


| 

one folder on the pre-sentence ‘tnvestigation ane | 
| 
I don't know how they could have gotten out | 


of it, 

MR. O'NEILL: Well, it may have been because 
of Mr. Kunsberz and myself. We've given many copied 
of much of these files -- 


THE WITNESS: We have difficulty in getting 


THE COURT: All right. 
Well, I mean they won't get lost here. 


THE WITNESS: I don't think, your Honor, it 


investigations. 
| 
| 
| 


would be necessary. I think I'1l find, when I go 
back to the office, that we have them in another 
file. 

BY THE COURT: 


Q Each of these files contain a statement of the 


reasons for the denial of parole? 


A They do, yes, your Honor, Not only in the case of 
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two of the plaintiffs, I believe, who have been denied more 
than once, there are written reasons for at least -- 

Q Prior denials? 

A For the last two times, Because we were not giving 
written reasons before that, 

Q When did you start giving written reasons? 

A I started it on request about six months ago, be- 
cause we were getting so many requests for it. And bed it 
mishrooned so mich that I said we'll do it in every case. 
And we discussed very thoroughly whether we would just go 
back to doing the written reasons like we did eight years 
ago and not do the oral ones. But the Board members insisted 
they still would prefer to discuss the reasons with the men 
following the hearings. So that's the reason we're avon 
both ma 

Q Weil, you say there are so many requests. Who was 
making these requests? 

A Basicaliy, men who were filing writs against the 
Board who requested it, 

THE COURT: I see, All right. 

(Defendants' Exhibit B: File of Thomas 
LaBonte, marked full exhibit.) 

(Defendants' Exhibit C: File of Howard 


Studley, marked full exhibit.) 


| 
| 


| 


(Defendants' Exhibit D: File of Michael Holup, | 
| 


| 


marked full exhibit.) 

MR. WIZNER: Excuse me, your Honor. During 
the preparation of our brief in this case may we 
have access to those files? 

THE COURT: Yes, of course. 

MR, WIZNER: They will be on file here in 
the court? 

THE COURT: Sure. 

MR. WIZNER: Thank you very much. 

THE COURT: Is that it? 

MR, O'NEILL: Of this witness, yes, your Honor, 

THE COURT: Thank you, Mr, Gates. 

(Witness excused.) 

MR, WLZNER: Petitioners rest, your Honor. 

THE COURT: Well? 

O'NEILL: Well, I have three panel members 


sat on Mr. Holup's case. 


COURT: Is he the one who claims prejudice? 


O'NEILL: He is the one who claims preju- 
dice, your Honor. 
THE COURT: You want to put them on, 43 long 
as they're here, so they can, for the record -- 
MR. O'NEILL: I think they have to. 
THE COUST: You think you have to. All right. 


There's a personal liability at stake. 


ee ee 3 J. Herma Ba B Ay 
called as a witness, being first duly sworn, was 
examined, and testified as follows: 
THE CLERK: Kindly state your name and address 
to the Court. 
THE WITNESS: My name is Bert J, McNamara 
and I reside at 225 Deercliff Road in Avon, 


Connecticut. 


THE COURT: What is your business oF occupation? 
| 


THE WITNESS: Currently, your Honor, I'm an 
industrial consultant for T.R.W., Incorporated of 
Cleveland. I'ma director of a local meat packing 
company. I serve on the Board of Parole. And lI 
retired as a viceepresident of Pratt & Whitney Air- 
craft in ‘71. 

THE COURT: Vice-president of what division, 
doing what? 

THE WITNESS: Pratt & Whitney Aircraft Division 

THE COURT: All right. 

DIRECT EXAMINATION 
BY MR. O'NELLL: 

Q Mr. McNamara, you're on the panel of the Board of 
Parole which denied Mr. Holup a parole on May 15th, 1975, is 
that right? 


A Correct. 


Q In this action Mr, Holup claims, in part, that his 


request for parole was denied because - and I'm quoting now - 


" | , because of personal animosity toward him and in re- 


taliation for legal actions he had undertaken previous to 


his parole hearing." 
Did either of those factors have any place, play 
any role in your decision? 
A None whatsoever. 

THE COURT: Do you know of any legal actions 
he had taken? 

THE WITNESS: Yes, your Honor, 

I'm aware of this bit of having - how was it - 
having pled guilty to 2 crime, and then he got a 
new trial and got a lesser crime and he pled guilty 
one time, then he said he didn't do it. 

It's a rather mixed bag, but it didn't motivate 
my decision, So I can't go into much more detail 
than that. 

THE COURT: All right. 

THE WITNESS: Except I was aware of it. 

THE COURT: Yes. 

Anything else? 

MR. O'NEILL: Yeah -- yes, your Honor, 
didn't mean to be so casual. 


Yes, your Honor. 


BY MR. O'NEILL: 

Q Showing you the reasons for the denial of Mr. 
Holup's parole dated May 15th, 1975, which is contained 
in Defendants' Exhibit D, would that be an accurate state- 
ment of you~ reasons for voting to deny him a parole’ 

A Well, I'm going to say yes. It's quite a bit to 
read here, but I've read it within the last two hours, so 
no use in wasting everyone's time. 

And this stated my position, personal position, 
about as accurately as it could be stated, as to the reasons 
for denial, etc. 

Q One last question, Mr. McNamara. How long have 
you been on the Board of Parole? 

A Oh boy. I believe Governor Meskill ~pointed me 
in early '71 or middle of '71. 1 served an interim -- 

The reason I don't know, I didn't get a four year 
term. I served a partial term with another man, Then I got 
another new four year appointment. 

But it had to be in '71; very close to four years. 


BY THE COURT: 


Q Do you like the work? I know you don't look for it. 


} 
i 


A I don't, no. 
Q But you're willing to continue to perform this 


service, are you? 


A Till my term expires, at the pleasure of the governor, 


| : 


i 


I suppose, But no more than that. 
Q Well, do you find that it's onerous or difficult? 
A I think it's the most trying experience of my 
sixty-seven years - and | can't state that too strongly. 

L don't do a very nice job of sleeping following 
the hearings, and I roll out of bed before the hearings and 
ask my Maker for guidance. And it's a very difficult, very 
difficult task - and I've had a lot of them in my life. 

Q Difficult in the amount of work you have to do? 
A No. 
Q Or in the responsibility? 
A Respons ‘bility. 
THE COURT: All right. 
BY MR. O'NEILL: 
Q Mr. McNamara, how many parole granting hearings 
have you sat in on? 
A I beg your pardon? 
Q Approximately how many parole granting hearings 
have you sat in on? 
A Hearings or cases? 
Parole granting hearings have you sat in on? 


Oh, Well, assuming we -- 


Q 
A 
Q Just approximately. 
A 


IL think Mr. Gates usually appoints me three to four | 


times a month, and if there's forty-eight months that I've 
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1 | been in this job, and it averages twenty cases, and I'm not 
2 certain of my accuracy - eight hundred to a thousand cases, | 


3 LI would estimate, 


THE COURT: Well, I mean do you help maintain | 


the 95 per cent average, or do you bring it down 
from 100 to 95? Do you know? 

THE WITNESS: Well, your Honor, I haven't kept | 
a course record. I don't approach it -- I never 
think of the percentage figures. 

1 conscientiously and to the best of ay 
ability try to view each case as an individual all 
by himself and think of both him and the community. 
A lot of our thinking goes into the good of the man 


when we talk about releasing him, Sol couldn't 


answer your question. 
THE COURT: Well, you started out with the 
same philosophy that Mr. Gates has, that you'd 


like to give this feilow parole if we could safely 


do it? 

THE WITNESS: Yes. I think this is largely 
because of the compassion that one human being has 
for another, that you would hope that nobody would 
be incarcerated, I think that’s basic to the whole 
thing. 


I think you go in with that -- you read the 


cases looking hopefully for signs -- that's all 
our job is, 
THE COURT: All right. 

Q (By Mr, O'Neill) Prior to your sitting at a 
parole granting hearing are you given a file, such as Mr. 
Holup's file which ™'m showing you now? 

A Well, ; ~ se the file, if this is the 
one that L‘'ve lor rning, yes. But I haven't 
gone through every documene . ght now, 

Q I understand, What I'm asking you, Mr. McNamara, 
is prior to sitting in at a parole granting hearing you are 
given a file comparable to the one on Mr. Holup, aren't you? 


A Correct, 


Q It may be on some other prison-r, but it's m_—— 
ble to Mr. Holup? 

A On every prisoner. 

Q Approximately a week before that hearing you're 
given his file? 

A At least. 


At least a week before the hearing? 


Q 
A At least. 
Q 


Do you always read these files before you sit in 
at the hearing? 
A Everything that's in that file, And I never attempted 


e- I try not to attempt to read more than five a day, Because | 


it's just too difficult, 

Q You can't keep track? 

A Well, you've got to make notes to be intellicent, 
It doesn't do you any good to read the file if you can't 
retain the salient points that come'to you at the time of 
the hearing. So it's a laborious task. 

MR. O'NEILL: I have no other questions. 

CROSS «EXAMINATION 
BY MR. WIZNER: 

Q Just a couple of questions, Mr. McNemara. Prior 
to the time that you were appointed to the Connecticut Board 
of Parole had you had any special experience or training to 


prepare you for the job? 


A Based on the definition, as I understand it - and 


I wish I had my little pink book here - of what is required 
of a Parole Board member, I would perhaps have to answer 
affirmatively, Yes. 

Q And what was that training or experience? 

A Well, based on that, 

Would you mind reading me that, please, somebody? 
It would be helpful here, 
THE COURT: Something in here? 

A As to what a Parole Board member -- I don't even 

know what page it's on. But it's a rather broad definition, 


I'm sorry te hold the parade up here, but I don't 


Actually, it's me doing it, I asked you the 
| question, 
A That's all right. | 
Well, I don't know that it is in here, If Mr, | 
Gates -- r 
THE COURT: Is it in the statute? 
THE WITNESS: Mr, Gates defined it this mornin: 
and, as I recall -- | 
MR, O'NEILL: I think he perhaps was referring 
to a statute, your Honor, 
THE WITNESS: Oh, Well, then I'm sorry, 
THE COURT: Is part of the statute recited in 
there? 
MR, O'NEILL: I don't know if it is in there 


Or not. 


the governor shall appoint persons who, by virtue 
of their training and experience, are qualified to 
be members of the Parole Board. And I'm trying to 
ascertain his training and experience. 
A All right. My training and experience. That's 
what I was after, 
My training and experience in, I would say, a 


reasonably successful career in business and industry was 


| 
| 
| 
} 
MR. WIZNER: The statute says, I believe, that | 
| 
| 
| 
| 
| 
| 
| 
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perhaps 90 per cent evaluating people for varying positions, | 
places of responsibility, irate customers and the like. | 


I thought I had a pretty good handle on people, 
BY THE COURT: 

Q Well, just what was your job? 

A Sir? With Pratt & Whitney Aircraft when I retired? 

Q Yes, 

A Well, the title was Vice-President of Product 
Support and, in a nutshell, every time one of those fine | 


power plants were delivered out of the factory the responsi- 


bility for that engine was mine forever and a day. And that 


| 

| 

| 

covered anything that went wrong with it; Service Department | 
| 

| 

| 


people, Spare Parts Department people, the satisfaction of 
the operators, the military performance and the like of the 
product, 
BY MR, WIZNER: 

Q Sir, what is, briefly, your education? 


I have a Bachelor of Arts degree, 


A 
Q And what was your major? | 
A Philosophy. 
THE COURT: What was your school? | 
THE WITNESS: Loyola University of Los Angeles. | 

It's fair to say that you're not a psychologist? 


Completely fair. | 
| 
Not a social worker? | 


No, sir, 
Not a criminologist? 

A No, vir, 

Q Since the time that you have been appointed to the 
Parole Board have you participated in any training program 
to equip you to carry out your responsibilities? 

MR. O'NEILL: Is there some question as to 
Mr. McNamara's qualifications? 

THE COURT: I'll allow the questioning, 

MR. WIZNER: Yes, there is, 

MR. O'NEILL: What is it? 


MR, WIZNER: That's what I'm asking now, 


MR. O'NEILL: Where's the issue of the case? 


MR. WIZNER: You asked how long he had been 

on the Parole Board, how many cases he heard, 
MR. O'NEILL: For the purpose of seeing -- 
THE COURT: Overruled. 

I'm sorry. 

I forgot the question, 

IL can't help you. 

Q The question was whether or not during the time you 
had been a member of the Parole Board there has been any 
training program in which you participated relative to your 
responsibilities as a Parole Board member? 


A Of a formal nature? 


Q Yes, 
A You mean going to school, or something of that kind? 
Q Or within. 


A Oh, indeed, there's been a tremendous amount of 


training, or an approximate figure, 
Q That's what we call on-the-job training, 
A All right. I'1l accept that, 


MR. WIZNER: Okay. 


| 

| 

| 

training, a tremendous amount, Nine hundred cases worth of 
| 


i 
ij 
4 


THE COURT: All right, Mr, McNamara, 


Well, that's very good training. Thank you. 


THE WITNESS: Thank you, 
(Witness excused, ) 


MR, O'NEILL: Mr, Smith, 


2S ee ee Ee Ee ae he see 
called as a witness, being first duly sworn, was 
examined, and testified as follows: 
THE CLERK: State your name and address for 


the Court, 


THE WITNESS: My name is Herbert Smith, 


I reside at 75 Simpson Street in Hartford, 


THE COURT: What is your business or occupation? 


THE WITNESS: My business and occupation is a 
clergyman, I'm the Pastor of the St. James Baptist | 
Church of New Britain, Connecticut. And also a | 
member of the Board of Parole. 
DIRECT EXAMINATION 
BY MR. O'NEILL: 


Q Mr, Smith, you were on the panel of the Board of 


Parole which denied Mr, Holup a parole on May 15th of 1975, 


is that right? 


A I was. 
Q In this complaint against you Mr. Holup claims, in 
part, that -- withdraw that, 
And you voted to deny the parole? 
A I voted to deny the parole, 
Q In his complaint Mr. Holup alleges, in part, that 
his parole was denied - and I quote now - ",. . . because of 


personal animosity toward him and in retaliation for legal 
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actions he had undertaken previous to his parole hearing," 
Did your vote to deny parole have anything to do 
at all with personal animosity or in retaliation for lezal 
actions he had undertaken? 
A No, my vote had noth!ag to do with thac. 
Q Y show you a document contained in Defendants' 


Exhibit D, which is Mr, Holup's parole file, which is the 


statement of the reasons for the denial of Mr. Holup's parole,| 


Like Mr, McNamara, you've read that this morning, haven't you? 


A I have, yes, 

Q Would you say that that accurately states your 
reasons for denying Mr. Holup parole? 

A Yes, 

THE COURT: Did you have anything to do with 
the formulation of that Statement of Reasons? 

THE WITNESS: Yes. As a matter of fact, when 
the man goes out of the room, out of the hearing, 
we convene in executive session and those reasons 
for denial are then formulated and marked out. 

And as you know, I was the chairman that day, 
The chairman marks down the reasons, 

The man who started the hearing gives the 
individual the reasons when he returns to the room. 
The chairman, if in the event the member fails to 


include any of those in his discussion with the 


| 
| 
| 
| 
} 
| 
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inmate, the chairman is to assure that the inmate 
gets all of the reasons, 

So I was a part of it. I know all of the 
reasons, 
(By Mr, O'Neill) About how many parole granting 
hearings have you sat on, Mr. Smith? 
A Listening to Mr. McNamara, I don't know the 


computation. I have been on the Parole Board since its 


inception in 1968. 
I would estimate that I've probably been on as 
many as thirty-five hundred cases, That's a conservative 
estimate, 
Q Mr, Smith, showing you Defendants’ Exhibit D, which | 


is the, file on Michael Holup, prior to every parole granting 


hearing are you given a file comparable to this file on Mr, 
Holup? 

A Yes, we are, 

Q Are you given that about a week prior to the holding | 
of the hearing? 

A We are given it at least a week, and sometimes as 
much as ten days, 

Q Prior to the holding of the hearing? 


Prior to the hearing itself, 


A 
Q Do you always read the file? 
A 


I always read the file because I think in a very 
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to his coming in, 


| real sense it's an injustice not to read the man's file prior | 


MR. O'NEILL: I have no other questions, 
your Honor, 


MR. WIZNER: No questions, your Honor, 


THE COURT: Thank you, Mr. Smith. 
(Witness excused, ) 


MR. O'NEILL: Mr, Kiernan 
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called as a witness, being first duly sworn, was 
examined, and testified as follows: 
THE CLERK: Please state your name and 
address to the Court, 
THE WITNESS: My name is Charles J. Kiernan, 


Old Lyme, Connecticut. 


THE COURT: How do you spell your last name? 


THE WITNESS: Kei-eeren-a-n. 


THE COURT: What is your business or occupation, 


Mr. Kiernan? | 
THE WITNESS: Well, I'm retired, but I'm also 
Selectman in the Town of Old Lyme and -- 
THE COURT: That fits in with retirement, 
does it, down in Old Lyme? 


THE WITNESS: I'm an ole native there, 


I'm also a member of the Board of Parole, 

THE COURT: Well, what did you do before you 
became a Selectman? 

THE WITNESS: Well, the ‘ast immediate thing 


I did, I ran a Big Brother Agency for about four 


years, 


| 
| 


Prior to that I was the Correction Chief Proba-| 


tion Officer in the Superior Court in the New London’ 


area, 


| 
| 
| 
| 
| 


Lill 


Prior to that I was a Senior Probation Officer | 


| in the Juvenile Court in the New London area, 
i 
| DIRECT EXAMINATION 


j 


BY MR, O'NEILL: 


Q How long were you in the probation field, Mr, 


Kiernan? 


A Roughly thirty years. 


Q And this Big Brother oreration, what was that? 


A Well, that's matching up a volunteer man, a Bic 


? 


Brother, with a little boy who doesn't have a daddy, and 
to pay attention to this little kid, to know he cares about 
him, 

Q Now, Mr. Kiernan, you were a member of the panel 
of the Board of Parole which denied Mr, Holup a parole on 


May 15th of this year, is that right? 


A That's right. 

Q And you, in fact, voted to grant him a parole, 
didn't you? 

A Yes, I voted to grant him a parole, 

Q And you were outvoted by the other two members? 

A That's right, 

Q Now, how long have you been a member of the Board 
of Parole? 

A I was appointed by Governor Grasso here in February. 


Q Just recently? 


A Yes, 

Q How many hearings, parole granting hearings, have 
you sat in on? 

A Actually, I was confirmed by the Senate in April, 
So since then, probably three or four times a month, at 
about fifteen -- April, May, June, July. 

Q Say roughly twenty, would that be a fair estimate? 


A Oh, it's more than that. You mean twenty hearings, 


But twenty times fifteen, That's two hundred, 

three hundred cases, 
Q Prior *o participating in the parole granting hears | 
ing are you always given a file comparable to the one I'm 


showing you now on Mr. Holup? 


A Yes, that's righ. 


Q And you are given this file about a week before the | 


hearing, is that right? 

A That's right, 

Q Do you always read the file? 

A Definitely, 

MR, O'NEILL: I have no other questions. 

CROSS «EXAMINATION 
BY MR. WIZNER: 

Q Mr, Kiernan, when you read the file I take it that 


you have something in mind in reading it; you try aad find out 


something about the inmate who is coming up for perole, 


Does it ever happen that in reading the file factual 


issues arise as you are reading it which you look forvard to 


having resolved, one way or the other, at the hearing? 


A You mean -- yes, that I'll have to ask Mr. Holup 
when he gets there, 

Q But, to your knowledge, Mr. Holup doesn’t know be- 
fore he walks into the hearing that that's on your mind, 


that that's what you want to ask him about? 


A No, I have no contact with hin, 
MR. WIZNER: No further questions, Thank you. 
BY THE COURT: 
You say you sat on about three hundred cases? 
Yes, sir. 
Ever voted to deny parole to anybody? 
Oh, yes. 
You do sometimes? 
Definitely. Yes, sir. 


Well, I thought they had a 95 per cent record. 


95 per cent are granted parole? 
A That's right. I think that's right, 
MR. O'NEILL: At some time during their sen- 
tence, your Honor. 
THE COURT: At some time, yes. 


(By the Court) Well, you've had quite a few then? 


| 


A 


Q 


Oh, yes. 
Well, you wer in this business before? 
Oh, yes. 


You were a probation officer. You did pre-sentence | 


reports on these convicted defendants before they were sent 


away? 


A 


of trying 


Yes, sir. Yes. 
Well, L've been, 1 always think of 
to help people. I still an. 


As First Selectman? 


| 
| 


As First Selectman also. 

THE COURT: All right. Thank you, Mr, Kiernan. 
You may be excused, 

(Witness excused.) 

MR. O'NEILL: We have no other evidence, your 
Honor. 

MR. WLZNER: We have no other evidence, your 
Honor. 

Perhaps we should set a briefing schedule. 

THE COURT: All right. I'11 listen to you 
about that. 

What do you suggest? 

MR. WLZNER: Your Honor, in view of the fact 
that we are going to have to come up here to examine 


the files and so forth, we would ask for three wees, 


| 
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THE COURT: Three weeks, You mean you want 
to the 26th? 
MR, WIZNER: Yes, if your Honor please, 
THE COURT: And you want what, forty-eight 
hours to reply? 
MR. O'NELLL: One week would be fine, your 


Honor, 


THE COURT: One week. That would take you 


up to the 3rd of vuctober, 

Shall I entitle this LaBonte, et al or Holup? 
Does it make any difference who gets top billing 
here? 

MR, WIZNER: May I consult with my clients on 
that, your Honor? 

LaBonte, et al would be fine, 

THE COURT: All right. 

MR. O'NEILL: Of course, these are three 
separate cases, We all operate under the assum 
they're all being tried together, the evidence 
one case is the evidence against all. 

THE COURT: Right. Consolidated for all. 

MR. WIZNER: Thank you very much, your Honor. 


(Whereupon, court wa adjourned.) 
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